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INTRODUCTIONtc \l1 "INTRODUCTION
1 These submissions are made on behalf of the Community Law Centre and the Institute for Democracy in South Africa.

2 The primary concern of the CLC and IDASA is the interpretation, protection and enforcement of the socio-economic rights entrenched in the Constitution.  They will accordingly in the main address the issues of law in this appeal relating to the interpretation, protection and enforcement of those rights.  

3 Mindful of the limited role that they are permitted to play as amici in this appeal in terms of rule 9(7) of the rules of this court, the CLC and IDASA will submit merely that the relief sought by and granted to the respondents is justified on the basis of,

-
the right of every person to have access to health care services including reproductive health care in s 27(1)(a) and

-
the right of every child to basic health care services in s 28(1)(c), 

read with the duty of the state to respect, protect, promote and fulfil those rights in terms of s 7(2) of the Constitution.

4 IDASA intended to make submissions to this court on the separation of powers, the role of the courts in the protection and enforcement of the fundamental human rights entrenched in the Constitution and the nature of their relationship with the legislative and executive branches of government.  It intended to do so in response to statements on those issues made by the appellants in and out of court.  The respondents however subsequently lodged their written submissions to this court in which they fully addressed those issues.   IDASA will accordingly refrain from doing so in the light of the limited role it is permitted to play as an amicus in this appeal.

THE RIGHT OF ACCESS TO HEALTH CARE SERVICEStc \l1 "THE RIGHT OF ACCESS TO HEALTH CARE SERVICES
Introductiontc \l2 "Introduction
5 Section 27(1)(a) vests everyone with a constitutional right to have access to health care services including reproductive health care.  This submission concerns the positive duties this right imposes on the state.  They are imposed on it by s 27(1)(a) read with ss 7(2) and 27(2).

6 In Soobramoney
 and Grootboom
 this court analysed and described the positive duties imposed on the state by  s 27(2)  The respondents’ primary cause of action is based on that analysis and description.  They fully address that cause of action.  We refrain from doing so.  

7 We submit however that the  duties of the state under s 27(2) are not exhaustive of its duties in terms of s 27.  Its duties under s 27(2) are imposed on it in addition to its duties under s 7(2) read with s 27(1).  The latter duties also found a cause of action for the relief sought by and granted to the respondents.  They accordingly found an alternative cause of action for the same relief.

8 In Soobramoney and Grootboom this court proceeded on the premise that the duties imposed on the state by subsection (2) of ss 26 and 27, were exhaustive of its positive duties under those sections.
  It was not called upon to consider and decide whether the premise was correct and did not do so.  It may also be unnecessary to do so in this case.  It will only be necessary if this court were to find that the respondents have not established another cause of action for the relief sought by and granted to them.  In that event we submit that they have in any event established a cause of action under s 7(2) read with s 27(1)(a).

9 Any inquiry into the positive duties imposed on the state by s 27(1)(a), has to start with an analysis of the right created by that section.  That is because both ss 7(2) and 27(2) describe the duties that they impose on the state, with reference to that right.  We will accordingly consider the nature and extent of the right before we turn to the positive duties of the state towards its fulfilment.

The nature of the righttc \l2 "The nature of the right
10 The most significant feature of the right of access to health care services in s 27(1)(a), is that it is an individual right.  It is a right that vests in “everyone”.  It is accordingly a right that vests in every individual person.

11 The right vested in everyone, is a right “to have access to” the services it describes.  It does not vest everyone with a claim to the services themselves.  But it does vest everyone with a right to have access to those services.  It means that it must be possible for every person to obtain them.  Accessibility has various dimensions.
   They include physical and economic accessibility:

11 Physical accessibility means that the services must be within safe physical reach of all people.

11 Economic accessibility means that the services must be affordable for all people.  Those who can afford them, are not entitled to more than that they must be available at whatever price they command in the market.  Those who cannot afford them, are entitled to have the services made available to them at a price they can afford.  If they cannot afford anything, they are entitled to the services free of charge.

12 The services to which everyone is entitled, are “health care services including reproductive health care”.  The section describes the nature of the services to which everyone is entitled to have access but does not delineate their extent.  But their extent must be capable of determination to give meaningful content to the right.  It must at the very least be possible to delineate the minimum extent of the services to which everyone is entitled to have access.  It would be a misnomer to speak of a “right” to have access to health care services that vests in “everyone”, if the extent of the health care services to which everyone is entitled to have access, is so indeterminate as to leave open the possibility that nobody has any right to have access to anything in particular.  The extent of the health care services to which everyone is entitled to have access, must accordingly be determined by a process of interpretation.  We will later embark on such an exercise and offer an interpretation.  For present purposes however, it suffices to make the point that, for the individual right to have any normative content at all, it must at least be possible to determine the minimum extent of the health care services to which everyone is entitled to have access in terms of s 27(1)(a).  If that were not so, it would be a fallacy to speak of an individual right at all.

13 These features of the right of access to health care services are highlighted by the contrast between the formulation of ss 27(1)(a) and 27(2) on the one hand, and that of other comparable but significantly different provisions of the bill of rights on the other:

13 Sections 9(2) and 25(8) for instance permit the state to take “legislative and other measures” for the protection and advancement of the victims of past discrimination towards the achievement of substantive equality.  They do not expressly vest the victims of past discrimination with  individual rights to claim protection and advancement.  They are also formulated in permissive terms and do not expressly impose a duty on the state to take any legislative and other measures of the kind described.

13 Section 25(5) obliges the state to take legislative and other measures  towards the achievement of equitable access to land.  Its formulation is very similar to that of s 27(2).  It also imposes a duty on the state to “take reasonable legislative and other measures within its available resources” towards  “access” to land.  It differs from s 27(2) however in that it is not associated with an individual right to such access.  It does not attract the duties imposed by s 7(2) because they are imposed on the state in respect of the rights entrenched in the bill of rights.  The duties of the state are limited to those imposed on it by s 25(5) itself. 

13 Section 24(b) vests everyone with a right “to have the environment protected ... through reasonable legislative and other measures”.  It does create an individual right and accordingly attracts the duties imposed on the state by s 7(2).  It differs significantly from s 27 however in that the individual right that it creates, is limited to a right to  certain legislative and other measures.  It is not a free-standing right of access to certain goods and services coupled with a separate duty imposed on the state to take reasonable legislative and other measures to achieve the progressive realisation of the right as s 27 does.

14 These differences of formulation are important.  They demonstrate that s 27 was carefully crafted.
  Its structure is significant.  It creates individual rights in subsection (1) and imposes duties on the state towards fulfilment of those rights in subsection (2).  The two subsections are related and must be read together because each forms part of the context from which the other derives its meaning and because subsection (2) defines the duties it imposes on the state with reference to the rights created under subsection (1).  But, although they must be read together, the two subsections must also not be conflated in a way that deprives subsection (1) of its normative content and reduces it to a mere definition used in the description of the duties imposed on the state in subsection (2).
  The comparison shows that, where the Constitution intended to conflate the two, it did so as in ss 24(b) and 25(5).  Full effect must accordingly be given to the structure adopted in s 27 which creates free-standing individual rights on the one hand and imposes positive duties on the state towards fulfilment of those rights on the other.  

Section 27(2) is not exhaustive of the state’s dutiestc \l2 "Section 27(2) is not exhaustive of the state’s duties
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15 We submit for the reasons that follow, that the duties imposed on the state in s 27(2), are not exhaustive of its duties in relation to the right to have access to health care services in s 27(1)(a).  They are imposed on it in addition to its duty to respect, protect, promote and fulfil that right in terms of s 7(2).

16 We will in making this submission, rely inter alia on the language of ss 7(2), 27(1) and 27(2).  We submit that it is appropriate to do so because the language of the Constitution must be respected
 and because s 27 in particular has clearly been carefully crafted.

17 We will moreover submit that the interpretation for which we contend, accords with the injunction in s 39(1)(a) and is the one that best gives effect to the purpose of s 27(1)(a) read with ss 7(2) and 27(2).

The language of ss 7(2) and 27(1)

18 Section 7(2) obliges the state to “respect, protect, promote and fulfil the rights in the Bill of Rights”.   The general nature of these duties are well known.
  They may be summarised as follows:

18 The duty to respect.  The state must respect the right by refraining from violating it.  

18 The duty to protect.   The state must protect rightholders in the exercise of the right without obstruction or interference from others.  It is a positive duty but one directed at the protection of rightholders in their exercise of the right rather than its direct fulfilment.

18 The duty to promote and fulfil.  The state must promote and fulfil the right.  Depending on the nature of the right, it may include a duty to take positive steps to fulfil or secure the fulfilment of the right.  

19 Section 7(2) imposes these duties on the state in respect of all the rights in the bill of rights.  The precise demands it makes of the state, of course vary depending on the nature of each right.  But s 7(2) does not exclude any of them from its requirement that the state respect, protect, promote and fulfil all of them.  If there is any exception, then it can only be one made by an “internal” exclusion or limitation specific to a particular right.

20 The right to health care in s 27(1)(a) is one of the rights in the bill of rights and accordingly attracts the duties imposed on the state by s 7(2).  This court held that to be so in Grootboom.  It held that the justiciability of the socio-economic rights in the Constitution “has been put beyond question by the text” of the Constitution, because they are expressly included in the bill of rights and the state is consequently required in terms of s 7(2) to respect, protect, promote and fulfil them.  That is why the courts “are constitutionally bound to ensure that they are protected and fulfilled”.

21 It follows that the right to health care in s 27(1)(a) attracts the duties imposed on the state by s 7(2).  The only remaining question is whether those duties are limited or excluded by s 27(2).

The language of s 27(2)

22 Section 27(2) imposes duties on the state.  It purports to add to or confirm whatever other duties the state might have.  It does not purport to limit or exclude them.  It does not use language of limitation or exclusion.

23 There is nothing in s 27(2) to suggest that the duties it imposes, replace any of the duties imposed on the state by s 7(2).  It certainly does not do so expressly.  It also does not do so by implication and in any event not by an implication that is “necessary in order to realise the ostensible legislative intention or to make the act workable”.
  It does contemplate “the progressive realisation” of the rights in s 27(1).  It accordingly does imply that those rights “could not be realised immediately”.
  But the implication is not that no part of the right can be realised immediately.  The implication is merely that full realisation of the right cannot be immediately achieved.
  We will later deal with that part of the right that can and must be immediately realised.  

It would denude the right 

24 The right to health care services and indeed all the other rights in ss 26(1) and 27(1), are a manifestation of the Constitution’s commitment “to transform our society into one in which there will be human dignity, freedom and equality”.  It is a commitment that “lies at the heart of our new constitutional order”.
  Those rights “seek to ensure that the basic necessities of life are provided to all”.
  

25 They do so in the first place by vesting a constitutional right in every person to have access to those basic necessities of life.  Unlike some of the civil and political rights entrenched in the bill of rights, the socio-economic rights entrenched in ss 26 and 27 are meaningful only to the extent that there is a concomitant positive duty on the state to promote and fulfil them.  A rightholder who does not have access to the goods and services described in ss 26 and 27, in fact does not have any real right at all except to the extent that there is a concomitant constitutional duty on the state to make them accessible to him or her.  Mere respect for and protection of the right does not give rightholders the access to those goods and services to which they have a right under the Constitution.  The right of access to those goods and services has meaningful content only to the extent that the state is constitutionally obliged to make them accessible.

26 Section 27(2) imposes a duty on the state to make the goods and services described in s 27(1), progressively accessible to all.  But it is a limited duty.  The state is merely required to take reasonable legislative and other measures within its available resources towards the goal of progressive realisation.   It is a “macro” duty to take measures towards the achievement of the progressive realisation of the rights in society at large.   It does not include a “micro” duty to make the goods and services accessible to every rightholder.  It does not in itself entitle any individual rightholder to have access to anything in particular.
   It allows for the possibility that millions of rightholders will never have the access to the goods and services promised to them in ss 26(1) and 27(1) and will never have a claim against anyone to give them access to those goods and services.  Their constitutional right to have access to those goods and services will be reduced to an empty right and a false promise.

27 To give meaningful content to the constitutional right of every person to have access to the goods and services described in s 27(1), there must in other words be some concomitant duty on the state to make those goods and services accessible to “everyone”, that is, to individual rightholders.  Section 27(2) does not do so because it is a “macro” duty and not one that obliges the state to make the goods and services accessible to every person or any particular person.   It can accordingly not be exhaustive of the positive duties imposed on the state.

The contrasting language of ss 24(b) and 25(5)

28 If the positive duties imposed on the state towards the fulfilment of the rights in s 27(1), were limited to those in 27(2), its practical effect would be to reduce the rights in s 27(1) to rights vested in every person to require the state to take the measures described in terms of s 27(2).  No individual person would have any greater right under s 27(1) than to demand that the state take the measures required by s 27(2).  

29 But where the Constitution intended to conflate right and duty in this way, so as to create no greater right than to demand that the state discharge a particular duty imposed upon it, it did so in clear terms, for instance in ss 24(b) and 25(5).  The fact that it did not do so in ss 26 and 27 but instead created individual rights in ss 26(1) and 27(1) and imposed separate duties on the state in ss 26(2) and 27(2), is a clear indication that it did not intend to limit the right to a claim that the duties be discharged.  It chose instead to create substantive individual rights in ss 26(1) and 27(1) that in turn attract the duties imposed on the state in relation to all “the rights in the Bill of Rights” in s 7(2).

It would make justiciability all but impossible

30 If the positive duties on the state towards fulfilment of the rights in s 27(1) were limited to those in 27(2), the rights in s 27(1) would be formally justiciable but as a matter of practical reality so difficult and unattractive to enforce, that it would only happen by rare exception.   Two important features of the Constitution and particularly of the socio-economic rights that it entrenches, must be borne in mind in this regard:

30 The first is that the Constitution obviously regards the practical justiciability of constitutional rights as a matter of the highest importance.  It recognises the rule of law as a founding value in s 1(c).  It entrenches a right of access to court in s 34.  It does away with most of the common law obstacles to standing in the enforcement of constitutional rights in s 38.  It vests wide remedial powers on the courts in their determination of all constitutional matters in ss 38 and 172.  All of these provisions are designed to facilitate the practical justiciability of constitutional rights. 

30 Practical  justiciability assumes particular importance in the enforcement of socio-economic rights.  Those rights are specifically designed to protect and advance the interests of the poorest of the poor who do not have access to even the most basic amenities of life.  For most of them, the right of access to court is already a paper right and not a practical reality.  The very socio-economic rights designed for their protection and advancement, must accordingly not be interpreted in a way that makes enforcement practically impossible.  

31 That would be the effect if the socio-economic rights entrenched in ss 26(1) and 27(1), were interpreted to entitle individual rightholders to no more than to demand that the state discharge the duties imposed on it by ss 26(2) and 27(2).   Grootboom made it clear that any cause of action under the latter provisions would almost always be a matter of such factual and legal complexity as to be beyond the capacity of individual rightholders, even if they have the benefit of legal representation:

31 The duties imposed on the state by ss 26(2) and 27(2), may be discharged at any one or more of the three levels of government.
  It means that a complaint that the state has failed to discharge those duties, would have to review the relevant programmes of the state at all three levels of government.

31 The measures by which the state may discharge its duties under ss 26(2) and 27(2), are wide-ranging.  The measures that the state is required to take in terms of s 26(2), towards the progressive realisation of the right to adequate housing, may for instance include steps “to make the rural areas of our country more viable so as to limit the inexorable migration of people from rural to urban areas in search of jobs”.
  It means that any complaint that the state has failed to discharge those duties, may have to review a wide range of disparate measures.

31 The measures taken by the state, have to be “reasonable”.  The assessment of their reasonableness would usually involve a great deal of expert analysis.

31 The requirement that the measures be reasonable, is moreover subject to the “available resources” of the state.  To identify and quantify the resources available to the state for the progressive realisation of each of the rights in ss 26(1) and 27(1) and then to determine whether the measures in fact taken are reasonable in the light of those available resources, would clearly be beyond the capacity of all but the rarest of litigants.  

32 Individual litigants would moreover have very little inducement to litigate if their only claim against the state were for it to take the measures required under ss 26(2) and 27(2).  It would mean that litigation of this kind would ordinarily not entitle individual litigants to individual relief.  Craig Scott and Philip Alston make the point that individual litigants “are unlikely to wish to bring constitutional cases purely to serve as constitutional triggers for general policy processes”.

33 It would follow that, if individual litigants have no greater right than to demand fulfilment of the duties imposed on the state in ss 26(2) and 27(2), the magnitude and complexity of litigation to enforce those rights and the lack of inducement to do so, would be such that cases such as this one would be a rare exception.  Even if the state did not discharge those duties, its failure to do so would rarely be brought to court.   The justiciability of the socio-economic rights in ss 26(1) and 27(1) will exist on paper but be practically beyond the reach of the people they are intended to protect and advance.

Conclusion

34 We accordingly submit that s 27(2) is not exhaustive of the positive duties imposed on the state towards fulfilment of the rights created in s 27(1) including the right to health care.  Those rights also attract the duties imposed on the state by s 7(2).   That would be so whatever the precise extent of those rights.  It remains for us however to deal with the extent of those rights and the identification of the extent to which they are immediately enforceable under s 7(2).

The extent of the righttc \l2 "The extent of the right 
35 It remains for us to offer an interpretation of the right of access to health care services,

-
to determine the extent of the services to which everyone is entitled to have access, and

-
to identify that part of the right of access to those services, that is immediately enforceable in terms of s 7(2).

36 Section 27(1)(a) does not describe the extent of the health care services to which everyone is entitled to have access.  Their extent accordingly has to be determined by a process of interpretation.

37 It can in our submission be readily done by the application of the following well-known rules of constitutional interpretation:

37 The first is the rule that the Constitution itself prescribes in s 39(1).  When a court interprets the bill of rights,

-
it must promote the values that underlie an open and democratic society based on human dignity, equality and freedom;

-
it must consider international law, and

-
it may consider foreign law.

We will in this section emphasize the first of these injunctions and later indicate that the interpretation that it yields accords with comparable international law.

37 The interpretation of a right must be guided by its purpose.  One must prefer the interpretation that gives effect to the purpose of the right.

37 The purpose and meaning of a right must in the first place be found in its textual context.  That is so because all the rights in the bill of rights are interrelated and mutually supporting.  They reflect on the purpose and meaning of one another.  They are also designed together to serve the goal of the transformation of our society that the bill of rights and indeed the Constitution as a whole, seek to bring about.
  

37 The purpose of a right must lastly be sought in its historical and social context.  Its purpose and meaning is found by inference from,

-
the society from which the Constitution seeks to break away, with its pervasive deprivation, inequality and oppression;

-
the society to which the Constitution aspires based on human dignity, equality and freedom and

-
the role that the particular right is to play, together with the rest of the bill of rights and the Constitution as a whole, in the transformation of our society from the one to the other.

38 When this court applied these rules in the interpretation of the socio-economic rights in ss 26 and 27 of the Constitution, it emphasized in Soobramoney and again in Grootboom that their purpose was to transform our society into one based on human dignity, equality and freedom:

“We live in a society in which there are great disparities in wealth.  Millions of people are living in deplorable conditions and in great poverty.  There is a high level of unemployment, inadequate social security, and many do not have access to clean water or adequate health services.  These conditions already existed when the Constitution was adopted and a commitment to address them, and to transform our society into one in which there will be human dignity, freedom and equality, lies at the heart of our new constitutional order. For as long as these conditions continue to exist, that aspiration will have a hollow ring.”

39 The right of access to health care services in s 27(1)(a) must in other words be understood to bear a meaning that would give effect to the purpose of the transformation of our society into one in which everybody has access to that level of health care services as is required by the founding values of human dignity, equality and freedom.  Unless it is understood in that way, the commitment to these values “will have a hollow ring” because “there can be no doubt that human dignity, freedom and equality, the foundational values of our society, are denied to those who have no food, clothing or shelter”.

40 The right of access to health care services and indeed all the socio-economic rights entrenched in ss 26(1) and 27(1), are in the first place directed at the achievement of the value of human dignity.  It is not only a founding value that informs the interpretation of ss 26(1) and 27(1).  It is also a justiciable and enforceable constitutional right interrelated to and supportive of those in ss 26(1) and 27(1).  This court made the point in Dawood:

“Section 10 ... makes it plain that dignity is not only a value fundamental to our Constitution, it is a justiciable and enforceable right that must be respected and protected.  In many cases, however, where the value of human dignity is offended, the primary constitutional breach occasioned may be of a more specific right such as the right to bodily integrity, the right to equality or the right not to be subjected to slavery, servitude or forced labour.”

41 Section 10 recognises the inherent dignity of every person and vests everyone with “the right to have their dignity respected and protected”.  Sections 26(1) and 27(1) give recognition to the reality that respect for and protection of the dignity of every person, require that they have access to the basic necessities of dignified human existence.  Professor Sunstein makes the point that “For people to be able to act as citizens, and to be able to count themselves as such, they must have the kind of independence that such minimal protections ensure”.

42 The right of access to health care services in s 27(1)(c) reinforces and gives effect to one aspect of the right to human dignity, by ensuring that everyone has access to the minimum of health care services necessary for dignified human existence.  In other words, whatever the full extent of the health care services to which everyone is entitled to have access in terms of s 27(1)(a), they must at least include the minimum of health care services required for dignified human existence.  The individual constitutional right created by s 27(1)(a) and enforceable against the state under s 7(2), accordingly at least includes a right of access to a minimum core of health care services comprising the minimum necessary for dignified human existence.

43 Equality like dignity, is not only a founding value of the Constitution but also a justiciable and enforceable right in terms of s 9.   The right is moreover not limited to formal equality but one that aspires to substantive equality.
  Section 9(2) makes that clear.  It says that equality includes “the full and equal enjoyment of all rights and freedoms” and mandates “legislative and other measures designed to protect or advance persons, or categories of persons, disadvantaged by unfair discrimination” in order “to promote the achievement of equality”.

44 Sections 26(1) and 27(1) also reinforce and give effect to the value of equality and the pursuit of substantive equality mandated by s 9(2).   They recognise areas of gross inequality in our society in the access that people have to some of the basic necessities of life.  They seek to address that inequality by vesting everyone with a right of access to those basic necessities.  They do so because the realisation of the rights they create, “is also key to the advancement of race and gender equality”.

45 In other words, over and above the right of access to the minimum core of  basic necessities of life required for dignified human existence, ss 26(1) and 27(1) also seek to give effect to the value of and right to substantive equality.  The Constitution and particularly s 9(2) however recognise that substantive equality cannot be immediately fully realised.  That is why s 9(2) mandates but does not compel legislative and other measures for the achievement of substantive equality.   The same reality resonates in ss 26(2) and 27(2) except that they require legislative and other measures directed at  the progressive realisation of substantive equality in the access that people have to the goods and services concerned.  They must accordingly be understood to give effect to the constitutional commitment to the progressive realisation of substantive equality.  

46 We do not suggest that the impact that the rights to human dignity and equality respectively have on the interpretation of ss 26(1) and 27(1), are separate and distinct and unrelated to one another.   The rights to human dignity and equality are themselves interrelated and mutually reinforcing
 and the light that they cast on the interpretation of ss 26(1) and 27(1) similarly overlap and reinforce one another.  In his discussion of the interrelated, inter-dependent and mutually supporting nature of the rights to equality and dignity and the socio-economic rights, Professor De Vos refers to this court’s approach to the concept of substantive equality and continues:

“At the heart of this approach is an understanding that the right to equality — and the concomitant interlinking value of human dignity — and the social and economic rights, are two sides of the same coin.  Both sets of rights have been included in the Bill of Rights to ensure the achievement of the same objective, namely the creation of a society in which all people can achieve their full potential as human beings ...”.

47 It follows that, on a proper interpretation of s 27(1)(a), the health care services to which everyone is entitled to have access, include the following:

47 A minimum core of health care services comprising the minimum necessary for dignified human existence.  Everyone has a right to have access to these services.  The right is enforceable against the state in terms of s 7(2).  It obliges the state to make these services available to everyone who does not have access to them.

47 Beyond the minimum core, s 27(1)(a) also pursues the goal of substantive equality in the access that people have to health care services.  It recognises however that substantive equality cannot immediately be fully realised.  It requires of the state to pursue that goal by the measures contemplated in s 27(2) towards progressive realisation of the right.  

48 This interpretation of s 27(1)(a), and indeed of ss 27(1) and 27(2), has the following implications:

48 It gives meaningful content to the individual rights in ss 26(1) and 27(1). It entitles every rightholder to access to the minimum core of  necessities of life required for dignified human existence.  Those of them who do not have such access, are entitled to require of the state that it make that minimum core of goods and services accessible to them.  The state’s duty to do so, is one under s 7(2) and is not subject to the limitations of ss 26(2) and 27(2).

48 It renders the rights in ss 26(1) and 27(2) practically justiciable, at least to the extent that they entitle rightholders to have access to the minimum core of necessities of life.  Any of them who do not have such access, has a claim against the state for access to those goods and services under s 7(2).  The claim is not subject to the complications of claims under ss 26(2) and 27(2).

48 It does not require the state to do the impossible.  It requires the state to make the necessities of life required for dignified human existence, accessible to all as a first priority.  Section 237 of the Constitution requires it to do so “diligently and without delay”.  But no more is required.  Moreover, even when it fails to discharge this constitutional duty diligently and without delay and has to be ordered by a court to do so, the court would not require it to achieve the impossible.  Sections 38 and 172(1)(b) of the Constitution vest the courts with a great deal of remedial flexibility.  It permits orders of the kind made in this case for the planned and structured discharge by the state of its duties under the Constitution.

48 Beyond the minimum core, ss 26(1) and 27(1) also entitle rightholders to the enhancement and enrichment their access to the goods and services described in those sections, towards progressive realisation of their right to substantive equality.  The state is obliged to take the measures described in ss 26(2) and 27(2) towards the progressive realisation of those rights.

48 In this way, the purpose of ss 26 and 27 is achieved by ensuring immediate respect for and protection of the dignity of every person while progressively realising their right to substantive equality.

48 This interpretation is accordingly also the one indicated by s 39(1)(a) in that it promotes the values that underlie an open and democratic society based on human dignity, equality and freedom.

49 Neither part of the right of access to health care services identifies the particular basket of services to which everyone is entitled.  They merely define the standard to which each basket must conform.  Those standards moreover evolve over time.  The core right always entitles everyone to access to the health care services necessary for dignified human existence.  But our perceptions of the health care services necessary for that purpose, inevitably evolve over time.  The progressive realisation of the right to health care services over and above the minimum core, towards achievement of the goal of substantive equality, also obviously evolves as the goal of substantive equality is progressively realised.

International lawtc \l2 "International law
50 Section 39(1)(b) of the Constitution provides that, when a court interprets the bill of rights, it “must consider international law”.  While this provision obliges the court to consider international law, it leaves it to the discretion of the court to decide what to make of it in any particular case.   It would in our submission depend on the circumstances of every case, what guidance the court derives from international law in its interpretation of the bill of rights.

51 In some cases, international law on the issue before the court, may serve as a guide to the manifestation on that issue, of “the values that underlie an open and democratic society based on human dignity, equality and freedom”.  They are a reflection of the values that the court must promote in its interpretation of the bill of rights in terms of s 39(1)(a).   International law may in other words serve as an interpretive guide to the way in which those values manifest themselves on the issue before the court.  

52 This is in our submission such a case.  International law on the right of access to health care, is relevant and helpful because,

-
it reflects a substantial and growing emphasis on the importance of the right of access to health care, and

-
it assists in the determination of the minimum core content of the right of access to health care required for dignified human existence.

53 The right of access to health care is recognised in numerous international and regional human rights instruments:

53 Article 25.1 of the Universal Declaration of Human Rights affirms that everyone has the right to “a standard of living adequate for the health and well-being of himself and his family, including ... medical care ...”.

53 The International Covenant on Economic, Social and Cultural Rights includes the most comprehensive provisions on the right of access to health care in international law.  We will later refer to those provisions more fully.  South Africa signed the Covenant on 3 October 1994 but has yet to ratify it.

53 In article 5(e)(iv) of the International Convention on the Elimination of All Forms of Racial Discrimination, the state parties to the convention undertook to prohibit and eliminate race discrimination and to guarantee equality before the law in the enjoyment of a range of fundamental human rights including the right “to public health, medical care, social security and social services”.  South Africa signed the convention on 3 October 1994 and ratified it on 10 December 1998.

53 Article 12 of the Convention on the Elimination of All Forms of Discrimination against Women obliges all state parties,

-
to “take all appropriate measures to eliminate discrimination against women in the field of health care in order to ensure, on the basis of equality of men and women, access to health care services, including those related to family planning” and

-
to “ensure to women appropriate services in connection with pregnancy, confinement and the post-natal period, granting free  services where necessary, as well as adequate nutrition during pregnancy and lactation”.

South Africa signed the convention on 29 January 1993 and ratified it on 15 December 1995.

53 Article 16 of the African Charter on Human and Peoples’ Rights provides that every person has “the right to enjoy the best attainable state of physical and mental health” and obliges state parties to “take the necessary measures to protect the health of their people and to ensure that they receive medical attention when they are sick”.  South Africa signed the charter in 1995 and ratified it on 9 July 1996.

53 Article 24 of the Convention of the Rights of the Child imposes a range of duties on state parties in relation to children’s rights of access to health care.  South Africa signed the convention on 29 January 1993 and ratified it on 16 June 1995.  Article 14 of the African Charter on the Rights and Welfare of the Child similarly imposes a range of duties on state parties in relation to children’s right of access to health care.  South Africa signed the charter on 10 October 1997 and ratified it on 7 January 2000.  We will later deal more fully with the provisions of the convention and the charter in the next chapter of these submissions on the right of every child to basic health care services in terms of s 28(1)(c) of the Constitution.

53 The right of access to health care is also recognised in article 11 of the European Social Charter and article 10 of the Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and Cultural Rights (Protocol of San Salvador, 1988). 

54 A growing number of national constitutions also recognise and protect the right of access to health care, for example article 19 of the Chilean Constitution, article 70D of the Hungarian Constitution, s 19 of the Finnish Constitution and article 76 of the Venezuelan Constitution.

55 This large and growing body of international law on the right of access to health care and the duties of the state to act positively to make those services accessible to all people, is a manifestation of the importance of the right and of the duties of the state to act positively towards its fulfilment in societies based on human dignity, equality and freedom.

56 The provisions of the International Covenant on Economic, Social and Cultural Rights governing the right of access to health care and their interpretation in the General Comments of the Committee on Economic, Social and Cultural Rights, are moreover of particular significance for the following reasons:

56 We accept that the language of the provisions of the Covenant on the right of access to health care may not be sufficiently similar to that of s 27(1)(a) of the Constitution, to render the one a reliable guide to the interpretation of the other.


56 However, it is apparent particularly from the General Comments of the Committee on the right of access to health care under the Covenant, that their interpretation of its provisions accords in substance with the interpretation of s 27(1)(a) read with ss 7(2) and 27(2) of the Constitution, for which we contend.  They also interpret the provisions of the Covenant,

-
to provide for a right of access to health care services and not a right to the services themselves;

-
to oblige the state immediately to make a minimum core of health care services accessible to all, and

-
to oblige the state beyond the minimum core, to take steps towards the progressive realisation of the right subject to its available resources.

56 The Committee’s General Comments moreover give content to the minimum core of essential primary health care services.  They are a useful guide to the determination of the minimum core of health care services required for dignified human existence, to which everyone is entitled to have access under s 27(1)(a) of our Constitution.

57 Article 2.1 of the Covenant obliges the state,

“... to take steps ... to the maximum of its available resources, with a view to achieving progressively the full realisation of the rights recognised in the present Covenant by all appropriate means, including particularly the adoption of legislative measures”.

58 Article 12 of the Covenant deals with the right of access to health care services.  Article 12.1 obliges the state to “recognise the right of everyone to the enjoyment of the highest attainable standard of physical and mental health”.  Article 12.2 specifies certain steps that the state must take to achieve the full realisation of this right.  They include steps for,

-
“the reduction ... of infant mortality and for the healthy development of the child”;

-
“the prevention, treatment and control of epidemic ... diseases” and

-
“the creation of conditions which would assure to all medical service and medical attention in the event of sickness”.

59 The Committee interpreted this right in article 12 and the duties it imposes on the state, in its General Comment 14.  We refer particularly to the following features of it:

59 It is clear from the Committee’s comments on the normative content of article 12, that it interprets the right as one to have access to health care services and the concomitant duty on the state as one to make those services accessible to all.
  Its understanding of the right in article 12 of the Covenant substantially accords with the right in s 27(1)(a) of our Constitution.

59 The Committee makes it clear that article 12.2 is a “non-exhaustive catalogue of examples” of the steps to be taken by the state.

59 It deals at some length with the minimum core of health care services comprising “essential primary health care”.
  It specifies some of the minimum core obligations of the state.
   They include:

·
“To provide essential drugs, as from time to time defined under the WHO Action Program on Essential Drugs.”

·
“To ensure reproductive, maternal (pre-natal as well as post-natal) and child health care.”

·
“To provide immunisation against the major infectious diseases occurring in the community.”

·
“To take measures to prevent, treat and control epidemic and endemic diseases.”

The minimum core includes Nevirapinetc \l2 "The minimum core includes Nevirapine
60 The minimum core of health care services to which everyone is entitled to have access and that the state is obliged to make accessible to all in terms of s 27(1)(a) read with s 7(2) of the Constitution, comprises the minimum level of health care services required for dignified human existence.  We submit that it clearly includes the provision of Nevirapine to pregnant women with HIV and to their new-born babies, to prevent MTCT of the infection.  The cost of doing so is relatively minor.  The benefit to mother and child of the substantial reduction of the risk of transmission of the HIV infection from the one to the other, is overwhelming.  The choice to avail themselves of that benefit, is open to those who can afford it.  The respect for and protection of the dignity of those who are too poor to afford it, demand that they too should be afforded that choice.  To deny it to them, would be a failure to acknowledge their intrinsic worth as human beings entitled to be treated as worthy of respect and concern.

61 It is borne out by the fact that the provision of Nevirapine to pregnant women with HIV and their new-born babies, is clearly included within the minimum core of health care services that the state is obliged to make accessible to everyone under article 12 of the Covenant as interpreted by the Committee in paragraphs 43 and 44 of its General Comment 14.  It is an essential drug as defined under the WHO Action Program on Essential Drugs.
  It constitutes basic maternal and child health care.  It is a basic measure to prevent and control an epidemic disease.  It is moreover akin to immunisation against a major infectious disease in the community.  

Conclusiontc \l2 "Conclusion
62 We submit that the respondents are entitled to the relief granted to them, if not under any of the other causes of action that they advance, then in any event under the right of everyone to have access to health care services in s 27(1)(a) read with the duty of the state to promote and fulfil that right in terms of s 7(2) of the Constitution.

CHILDREN’S RIGHT TO BASIC HEALTH CARE SERVICEStc \l1 "CHILDREN’S RIGHT TO BASIC HEALTH CARE SERVICES
Introductiontc \l2 "Introduction
63 We submit that the respondents have also made a cause of action for the relief granted to them under the right of every child to basic health care services in s 28(1)(c), read with the duty of the state to respect, protect, promote and fulfil that right in s 7(2) of the Constitution.

64 Our submission raises the following questions:

64 Who bears the burden of providing the basic health care services to which every child is entitled in terms of s 28(1)(c)?   We will submit that the primary burden is borne by the state in terms of s 7(2) of the Constitution.

64 What do basic health care services comprise?  We will submit that it comprises the minimum health care services necessary for a child to live with dignity.

64 Do basic health care services include the provision of Nevirapine to pregnant women with HIV and their new born babies to prevent MTCT of the infection?   We will submit that they do.

The state bears the primary burdentc \l2 "The state bears the primary burden
65 Section 28(1)(c) vests every child with a right to basic health care services without specifying whose duty it is to provide those services.  We submit for the reasons that follow that the state bears the primary constitutional duty to provide those services.

66 In the light of this court’s analysis in Grootboom, of the right of every child to shelter in s 28(1)(c), it is important to make the following distinctions:

66 A distinction must be made between,

-
the constitutional duty to realise the rights of every child in terms of s 28 of the Constitution, and

-
the general law duty to do so, that is, the allocation of the duty at common law and by statute.

66 The constitutional duty to realise the rights of every child in s 28(1), vests in the state.  It is obliged in terms of s 7(2), to respect, protect, promote and fulfil the rights in the bill of rights including those of children in s 28(1).

66 The burden of fulfilling some of the rights of every child in s 28(1), may also vest in parties other than the state in terms of s 8(2) of the Constitution.  It provides that a provision of the bill of rights binds a natural or a juristic person “if, and to the extent that, it is applicable, taking into account the nature of the right and the nature of any duty imposed by the right”.   The right of every child to family care or parental care in s 28(1)(b) is an example of a right that also imposes constitutional duties on the parents of the child.

66 It does not follow however, where the burden of fulfilling a constitutional right is on a party other than the state in terms of s 8(2), that the state is relieved of its duty to do so.  More often than not, the constitutional duty would be one shared between the state and the non-state parties.  

66 The allocation and distribution of the same duties under general law, that is, under the common law and by statute, need not coincide with the allocation and distribution of the constitutional duties.  This court made the point in Grootboom that, “Through legislation and the common law, the obligation to provide shelter in ss (1)(c) is imposed primarily on the parents or family and only alternatively on the state”.
  It obviously does not mean that it is permissible for the state to rid itself of its constitutional duties by redistribution of those duties at common law or by legislation.  What it means is that it is sometimes permissible and appropriate for the state, in the discharge of its constitutional duty to promote and fulfil a right, to impose a duty on non-state parties to do so at common law or by legislation.  The non-state parties are then the primary bearers of the burden at general law.  The state however retains its constitutional duty which it may have to fulfil itself if the non-state parties fail to do so.

67 We submit that the constitutional duty to realise the right of every child to basic health care services in s 28(1)(c), is vested in the state for the reasons that follow.

68 In terms of s 7(2) of the Constitution, the state is obliged to respect, protect, promote and fulfil the rights in the bill of rights including the right of every child to basic health care services in s 28(1)(c).

69 The language of the right reinforces this interpretation.  It is a right to basic health care “services”.   While the parents and guardians of children may ordinarily provide them with health care at a very basic level, they are not ordinarily the providers of health care services.  The choice of language suggests that the burden is one borne by a health care service provider such as the state.

70 The legislative history of the right also reinforces this interpretation.  It is a substantial re-enactment of s 30(1)(c) of the Interim Constitution which provided that every child had the right to “basic health and social services”.  That constitutional right bound the state and did not have any horizontal application.

71 Section 28 of the Constitution is one of the mechanisms by which the state discharges its obligations under the Convention on the Rights of the Child.
 Article 24.1 of the Convention obliges the state to recognise “the right of the child to the enjoyment of the highest attainable standard of health and to facilitate the treatment of illness and rehabilitation of health” and to strive to ensure “that no child is deprived of his or her right of access to such health care services”.

What do “basic health care services” comprise?tc \l2 "What do “basic health care services” comprise?
72 There is an obvious similarity and overlap between,

-
the right of everyone including every child “to have access to health care services” in s 27(1)(a), and

-
the right of every child to “basic health care services” in s 28(1)(c).

73 Craig Scott and Philip Alston explain and reconcile the same overlap between the right of everyone including children to have access to adequate housing in s 26(1) and the right of every child to shelter in s 28(1)(c):

“There is, however, a far less convoluted solution, one which is more consonant with both the letter of the 1996 Constitution and the spirit of economic and social rights in general.  That is to treat s 28 as a provision which seeks to spell out, in the case of children, the core minimum content of s 26.  Where such core content would exist by necessary implication within s 26 were s 28 not there, s 28 makes certain that there is no chance of the core entitlements of children being lost in the interpretative evolution of the Bill of Rights.  In the process, this does not mean that there is no core entitlement of either adults generally or, in the context of a case like Grootboom, adults without parental or guardianship responsibility for children.  What s 28 does is to convey the sense of an added, while not absolute, priority for children.”

74 We submit that the same explanation and reconciliation hold good for the overlap between the right of everyone to have access to health care services and the right of every child to basic health care services.   The latter right spells out the minimum core of the former to make sure that the core rights of children are placed beyond doubt.  It accords with the purpose of s 28 as a “mini charter of rights” for children.
  It mirrors an overlap in international law where children share in all the rights recognised under the two Covenants but are nonetheless singled out for specific protection under the Convention on the Rights of the Child.  There is the same overlap at regional level between the African Charter on Human and Peoples’ Rights and the African Charter on the Rights and Welfare of the Child.    This particular concern for the rights of children, both in the Constitution and at international law, is born of a recognition that children deserve special protection because they are especially vulnerable to violations of their fundamental human rights and lack the capacity to defend themselves against violations of that kind.  Section 28 accordingly singles out children for special protection tailored to meet their particular needs, whether or not it overlaps with the protection they already enjoy under the general provisions of the bill of rights for the protection of everyone.

75 We submit that the interpretation of the “basic health care services” to which every child is entitled, is informed by the same considerations as those that inform the minimum core of health care services to which everyone has a right of access in terms of s 27(1)(a).  It means that the basic health care services to which every child is entitled, comprise those that are necessary for a child to live with dignity.

Do basic health care services include Nevirapine?tc \l2 "Do basic health care services include Nevirapine?
76 We have already submitted that the minimum core of the health care services to which everyone is entitled to have access in terms of s 27(1)(a), includes the provision of Nevirapine to pregnant women with HIV and to their new born babies to prevent MTCT of the infection.  We submit for the same reasons that it is included in the basic health care services to which every child is entitled in terms of s 28(1)(c).

77 This interpretation moreover finds support in a range of provisions at international law for the protection of children, that specifically impose duties on the state to provide health care services of a kind that would include the provision of Nevirapine to pregnant women with HIV and their babies to prevent MTCT:

77 The Convention on the Rights of the Child provides in article 6 that the state parties must “ensure to the maximum extent possible the survival and development of the child”.  It goes on in article 24.2 to impose duties on the state parties to take appropriate measures inter alia,

-
“to diminish infant and child mortality”;

-
“to ensure the provision of necessary medical assistance and health care to all children with emphasis on the development of primary health care” and

-
“to ensure appropriate pre-natal and post-natal health care for mothers”.

77 The African Charter on the Rights and Welfare of the Child similarly provides in article 5.2 that the state parties “shall ensure, to the maximum extent possible, the survival, protection and development of the child”.  Article 14.1 provides that every child “shall have the right to enjoy the best attainable state of physical, mental and spiritual health”.  Article 14.2 goes on to impose duties on the state parties “to pursue the full implementation of this right” and in particular to take measures inter alia,

-
“to reduce infant and child mortality rate”;

-
“to ensure the provision of necessary medical assistance and health care to all children with emphasis on the development of primary health care”;

-
“to combat disease ... within the framework of primary health care through the application of appropriate technology” and

-
“to ensure appropriate health care for expectant and nursing mothers”.

Conclusiontc \l2 "Conclusion
78 We submit that the respondents are entitled to the relief granted to them, if not under any of the other causes of action that they advance, then in any event under the right of every child to basic health care services in s 28(1)(c) of the Constitution read with the duty of the state to promote and fulfil that right in terms of s 7(2) of the Constitution.
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