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IN THE CONSTITUTIONAL COURT

Case No: CCT53/03

In the matter between:-

PORT ELIZABETH MUNICIPALITY
Applicant

And

THE VARIOUS OCCUPIERS OF ERVEN 113 – 128

INCLUSIVE, LORRAINE, PORT ELIZABETH, MORE

PARTICULARLY:

CECIL BAARTMAN
First Respondent

JAFTA JACOBS
Second Respondent

ISACK LEVACK
Third Respondent

GLADMAN SAM
Fourth Respondent

ISAK LEVACK
Fifth Respondent

VUYANI NDONTSHAYISA
Sixth Respondent

JAN LEVACK
Seventh Respondent

CHAIRMAN RICHTENBURG
Eighth Respondent

JACOB DAVIDS
Ninth Respondent

ANITA VAN RENSBURG
Tenth Respondent

WILLEM AFRIKA
Eleventh Respondent

ISAK UITHALER
Twelfth Respondent

APPLICANT’S SHORT SUPPLEMENTARY ARGUMENT 

PURSUANT TO THE FURTHER DIRECTIONS OF 

THE CHIEF JUSTICE ISSUED ON 13 MAY 2004

1. The Applicant timeously filed Further Written Argument pursuant to the directions of the Chief Justice issued on 13th May 2004.

2. In sub-paragraphs 2.5 to 2.8 submissions are made regarding a Court’s wide discretion, which is not limited to traditional remedies.  This aspect was recently endorsed and applied in the Supreme Court of Appeal in Modder East Squatters & Another v Modderklip Boerdery (Pty) Ltd; President of the Republic of South Africa & Others v Modderklip Boerdery (Pty) Ltd (unreported case numbers 187/03 and 213/03 – copy annexed hereto).  

3. In particular, Harms J A, on pages 28  to 31, stated as follows:

“[40]
The structural interdict contained in para 2 of the order suffers from some of these defects. In addition, the time limit appears to be unrealistic and there is no indication of what is expected of the state apart from the generalised obligation to comply with constitutional duties in some unspecified way. It also encroached on policy matters by requiring a prioritisation of the Gabon resettlement while there is no evidence that these people are entitled to it. The order justifies, it seems, queue-jumping, which is inappropriate. Then there is the fact that much of what is required may fall within the field of either the province or the municipality while the former was not cited and the latter, though cited, was informed that no relief was being sought against it.

[41]
But merely criticising structural interdicts provides no solution to the problem. The problem, as must by now be apparent, lies on two fronts. On the one hand there is the infringement of the rights of Modderklip. On the other there is the fact that enforcement of its rights will impinge on the rights of the occupiers. Moving or removing them is no answer and they will have to stay where they are until other measures can be devised. Requiring of Modderklip to bear the constitutional duty of the state with no recompense to provide land for some 40 000 people is also not acceptable. Although in an ideal world the state would have expropriated the land and have taken over its burden, which now rests on Modderklip, it is questionable whether a court may order an organ of state to expropriate property.

[42]
Courts should not be overawed by practical problems. They should ‘attempt to synchronise the real world with the ideal construct of a constitutional world’
 and they have a duty to mould an order that will provide effective relief to those affected by a constitutional breach.
 Fose v Minister of Safety and Security
 held that –

'(a)ppropriate relief will in essence be relief that is required to protect and enforce the Constitution. Depending on the circumstances of each particular case the relief may be a declaration of rights, an interdict, a mandamus or such other relief as may be required to ensure that the rights enshrined in the Constitution are protected and enforced. If it is necessary to do so, the courts may even have to fashion new remedies to secure the protection and enforcement of these all-important rights.' 

[Para 19.]


'I have no doubt that this Court has a particular duty to ensure that, within the bounds of the Constitution, effective relief be granted for the infringement of any of the rights entrenched in it. In our context an appropriate remedy must mean an effective remedy, for without effective remedies for breach, the values underlying and the right entrenched in the Constitution cannot properly be upheld or enhanced. Particularly in a country where so few have the means to enforce their rights through the courts, it is essential that on those occasions when the legal process does establish that an infringement of an entrenched right has occurred, it be effectively vindicated. The courts have a particular responsibility in this regard and are obliged to ''forge new tools'' and shape innovative remedies, if needs be, to achieve this goal.'”
4. Accordingly, the submission contained in paragraph 3 is repeated and it is respectfully submitted that this Court on appeal may make any order for eviction subject to certain conditions, including mediation, the furnishing of alternative land, the time period granted to the unlawful occupiers to vacate or any such condition as the Court in the circumstances may deem fit.
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� Fose v Minister of Safety and Security 1997 (3) SA 786 (CC) para 94 per Kriegler J.


� Minister of Health and others v Treatment Action Campaign and others (No 2) 2002 (5) SA 721 (CC) para 102.


� 1997 (3) SA 786 (CC) per Ackermann J.





