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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA
        CASE NO.: CCT 11/2000

CAPE HIGH COURT CASE NO:   6826/99

In the matter between:
THE GOVERNMENT OF THE REPUBLIC OF SOUTH AFRICA
First Appellant

THE PREMIER OF THE PROVINCE OF THE 

WESTERN CAPE
Second Appellant
CAPE METROPOLITAN COUNCIL




   Third Appellant
OOSTENBERG MUNICIPALITY
Fourth Appellant

and

IRENE GROOTBOOM
First Respondent

(AND THE OTHER RESPONDENTS WHOSE NAMES ARE SET OUT IN 

ANNEXURE “A” TO THE NOTICE OF MOTION)    Second and Further Respondents

(ON THE ROLL FOR HEARING ON THURSDAY 11 MAY 2000)
RESPONDENTS' HEADS OF ARGUMENT
A.
INTRODUCTION

1.
The parties are referred to as set forth in the heading above.

2.
On 17 December 1999 the court a quo made the order which is the subject of the present appeal.  In the light of certain of the contentions advanced by the appellants on appeal it is as well to set out the terms of the order in full.  The order was as follows:

"(1)
The application insofar as it relates to housing or adequate housing, and insofar as it is based on section 26 of the Constitution, fails and it is dismissed;  

(2)
It is declared, in terms of section 28 of the Constitution that;

(a)
the applicant children are entitled to be provided with shelter by the appropriate organ or department of state;

(b)
the applicant parents are entitled to be accommodated with their children in the aforegoing shelter;  and

(c)
the appropriate organ or department of state is obliged to provide the applicant children, and their accompanying parents, with such shelter until such time as the parents are able to shelter their own children;

(3)
The several respondents are directed to present under oath a report or reports to this Court as to the implementation of paragraph (2) above within a period of three months from the date of this order;  

(4)
The applicants shall have a period of one month after presentation of the aforegoing report, to deliver their commentary thereon under oath;

(5)
The respondents shall have a further period of two weeks to deliver their replies under oath to the applicants' commentary;

(6)
  . . . ;

(7)
The case is postponed to a date to be fixed by the Registrar for consideration and determination of the aforesaid report, commentary and replies;

(8)
The order of Josman AJ dated 4 June 1999 will remain in force until such time as the further proceedings contemplated by the preceding paragraph have been completed."

(Record:
Vol. 10, p. 833:  10 - 834:  7).

3.
On 4 January 2000 the first and second appellants lodged an application for leave to appeal against the grant of the declaratory order and all the orders issued pursuant thereto, as also for the issue of a certificate as contemplated in rule 18(2) of the Rules of this court.

(Record:
Vol. 10, p. 839 - 864).

4.
On 19 January 2000 the third and fourth appellants lodged a similar application.

(Record:
Vol. 10, p. 865 - 880).

5.
In the supporting affidavits in the applications for leave to appeal and for a certificate as provided for in rule 18(2), both sets of appellants contended that the evidence in the main application was sufficient to enable this court to deal with and dispose of the matter without having to refer same back to the court a quo.  Both sets of appellants further contended that this court would not be disadvantaged by not having before it a judgment of the Supreme Court of Appeal. 

(Record:
Vol. 10, p. 855;  para 18;

Vol. 10, p. 877;  para 16).

6.
The latter, but not the former, contention was accepted by the respondents during argument before the court a quo.  

7.
In the affidavit filed by the respondents in answer to the aforementioned application, it was contended that the applications were premature and that it was clear that the order of 17 December 1999 was intended to be of an interlocutory nature.  It was further contended that it would only be after the order had been implemented, and only once a further determination had been made by the court a quo in the light of all the reports that had to be filed, that the matter would be ripe for consideration by this court.

(Record:
Vol. 11, p. 887; paras 6 - 7).

8.
Judgment on the applications for leave to appeal and for the issue of the certificate in terms of rule 18(2) was delivered on 29 February 2000.  The court a quo certified that the constitutional matter raised by the case was one of substance on which a ruling by this court was desirable, and further certified that there was a reasonable prospect that this court might reverse or materially alter the judgment of the court a quo on appeal.  Accordingly, and in both these respects, positive certificates were issued.

(Record:
Vol. 11, p. 910:  11 - 20;

  
Vol. 11, p. 911:  19 - 912:  5).

9.
In respect of the question as to whether the evidence in the proceedings was sufficient to enable this court to deal with and dispose of the matter without having to refer the case back to the court a quo for further evidence, the court a quo issued a negative certificate.  In this regard the court a quo stated that in the event of the appeal being upheld, the record would be sufficient to enable this court to dispose of the matter without having to remit the case for further evidence.  The court a quo went on to state that if, however, this court upheld, with or without modification, the relief set forth in paragraph 3 and following of the order, more evidence would almost inevitably be required.  

(Record:
Vol. 11, p. 911:  5 - 18).

10.
In the aforementioned applications by the appellants, in a replying affidavit filed on behalf of the second appellant, and also in their joint application to this court for leave to appeal, the appellants adduced evidence additional to that contained in the record that was before the court a quo.

(Record:
Vol. 10 ibid, Vol. 11, p. 889 - 902;

Vol. 11, p. 922 - 956).

11.
On 10 April 2000, and pursuant to an agreement between the parties that respondents would be entitled to respond to the affidavits filed by the appellants after 17 December 1999, and that the appellants' and respondents' affidavits in question would form part of the record before this court in terms of Rule 19 of the court's rules, the respondents filed their answer.

(Record:
Vols. 12, 13 and 14).

B.
FACTUAL BACKGROUND
12.
In the light of certain of the contentions advanced by the appellants on appeal, the factual background to this matter is of some importance.  The respondents submit that the following salient facts are relevant to the proper determination of this appeal.

12.1
On 31 May 1999 the respondents applied to the Cape High Court as a matter of urgency for an order in the following terms:

"(b)
calling upon the [appellants] to show cause on a date to be determined by the above Honourable Court why an order should not be issued:

(i)
directing the [fourth appellant], alternatively one or more of the other [appellants], forthwith to provide adequate and sufficient basic temporary shelter and/or housing for the [respondents] and their children in such premises, and/or on such land, as is/may be owned and/or leased by one or more of the [appellants], pending the [respondents] and their children obtaining permanent accommodation;

(ii)
directing the [fourth appellant], alternatively one or more of the other [appellants], forthwith to provide adequate and sufficient basic nutrition, shelter, basic health and social services to all the [respondent's] children;

(c)
directing that paragraphs (b)(i) and (b)(ii) operate as interim interdicts pending the return day as contemplated above."

(Record:
Vol. 1, p. 2: 1 - 14).

12.2
The respondents comprised a group of people, consisting mainly of women and children, who found themselves in the open on the Wallacedene Sportsfield, having been evicted from the settlement at New Rust.  

(Record:
Vol. 1, p. 14:  9 - 14).

12.3
The first respondent, who deposed to the founding affidavit, brought the application both in her personal capacity and on behalf of her co-applicants by virtue of her appointment to a steering committee to represent the applicants.  In addition, the first respondent brought the application on behalf of the other applicants pursuant to the provisions of sections 38(b), (c) and (d) of the Constitution.

(Record:
Vol. 1, p. 14;  paras 9 and 10).

12.4
The first respondent, her husband and child lived with her sister, the latter's husband and three children in a shack of approximately 20 square metres in size.  Their living conditions were unsatisfactory in that the limited space allowed for no privacy.  The further respondents, insofar as the first respondent had personal knowledge in that regard, lived with their extended families and in many instances three to four families lived in structures similar in size to the one then occupied by the first respondent and her sister.  Certain of the structures in Wallacedene  were permanently waterlogged because of a high water table problem.  As a result, many of these people and their children suffered from asthma and other illnesses.

(Record:
Vol. 1, p. 15;  para 12).

12.5
Many of the respondents who had lived in Wallacedene for many years had applied for the grant of subsidised low cost housing from the fourth appellant or from its predecessors, but there was never any clarity as to when they were likely to be granted adequate accommodation.  These respondents would enquire from the Wallacedene Housing Committee, which acted on behalf of the fourth appellant, on a regular basis as to when it was anticipated that improved housing facilities would become available.  With the passing of time these respondents became increasingly despondent about the lack of any clear answers as to when it was envisaged that alternative housing would be provided.

(Record:
Vol. 1, p. 16;  paras 13 - 15).

12.6
In September 1998 a number of the respondents, including the first respondent, moved onto vacant land referred to as New Rust and erected structures there.  This they did because the conditions at Wallacedene had become intolerable.

(Record:
Vol. 1, p. 17;  paras 15 and 16).

12.7
In December 1998 a court order was served on these respondents ordering them to vacate the property.  This was the first occasion that the first respondent established that the property in question was privately owned.  Although the respondents were not indifferent to the concerns of the land owner, and were prepared to move, they requested that alternative land be provided to them on which they could resettle as it was no longer possible to return to Wallacedene where their sites or places in shacks where they had previously resided had been taken up by new occupants.  

(Record:
Vol. 1, p. 17; para 17).

12.8
The respondents were not evicted as, apparently, the land owner did not have funds to evict almost 200 families.

(Record:
ibid).

12.9
Proceedings to evict these respondents from New Rust were re‑instituted in March 1999.  It was at this stage that a committee was established to represent the respondents.  On 8 April 1999 the respondents attended Kuils River Magistrate's Court where the services of an attorney, their present attorney of record, were made available to them.  He advised them that they could attempt to negotiate alternative accommodation, but that they would not be able to oppose the eviction.  Under these circumstances the respondents agreed not to oppose the eviction, but to engage in negotiations with regard to alternative accommodation, as well as for a deferred date for their removal from New Rust.

(Record:
Vol. 1, p. 18;  paras 18, 19 and 20).

12.10
The order that was granted on 13 April 1999 contained the following provision, which was an adjunct to the eviction order:

"dat 'n bemiddelingsproses (mediation process) tussen die Eerste en Tweede Applikant, Respondente se gemagtigde afgevaardigdes en die Oostenberg Munisipaliteit onverwyld in aanvang neem ten einde beskikbare alternatiewe grond vir tydelike en/of permanente verblyf vir die Respondente te identifiseer."

(Record:
Vol. 1, p. 47, annexure "IG2", para 5).

12.11
When the respondents' attorney met with representatives of the fourth appellant on 7 May 1999 in order to discuss methods of proceeding to secure vacant land for the relocation of the respondents, he was handed a memorandum and informed that there was no vacant land to which the respondents could be relocated.  

(Record:
Vol. 1, p. 20;  para 22;

Vol. 1, p. 48 - 49 annexure "IG3").

12.12
It appears from the date of annexure "IG3", 9 April 1999, that this memorandum had been prepared and was in existence at the time that the order was granted by the Kuils River Magistrate's Court on 13 April 1999, which order made provision for a mediation process involving the fourth appellant.  The existence of the memorandum was, however, not disclosed to either the court or to the respondents' attorney at the time.  The respondents accordingly question whether, in the circumstances, the fourth appellant was bona fide  in its endeavours to engage in the mediation process, as it was directed to do in terms of the Magistrate's Court order.

(Record:
Vol. 9, p. 753 - 754, paras 9.1, 92 and 9.3).

12.13
The evictions from New Rust took place on 18 May 1999 and proceeded in an inhumane manner, leaving the respondents destitute.  Their structures were bulldozed and there was no opportunity for them to salvage their personal belongings.  Moreover, their shack materials were burnt by the persons effecting the demolition, which included members of the police.  The reason given for burning the materials was that the property had to be cleared.

(Record:
Vol. 1, p. 21;  para 25;

Vol. 9, p. 753; para 9.1).

12.14
Although these allegations are denied by the third and fourth appellants, the denial is unconvincing, especially as the deponents do not appear to have been present during the eviction.  

(Record:
Vol. 3, p. 291;  para 60);

Vol. 6, p. 483;  para 20).

The allegations pertaining to the manner of the eviction are not denied by the first and second appellants.

(Record:
Vol. 7, p. 581;

Vol. 8, p. 675, para 63).

12.15
At the time that their application was launched on 31 May 1999 the respondents, including a large number of children, were destitute, had nowhere to go, and found themselves on an open field adjacent to the Wallacedene Sportsfield.  The respondents were unable to erect suitable shelters as their materials for this purpose had been destroyed by, among others, policemen in the employ of the first appellant.

(Record:
Vol. 1, p. 21; para 26).

12.16
The conditions under which the respondents were living at the time that the application was launched appear from photographs that were annexed to the founding affidavit.

(Record:
Vol. 1, p. 50 - 55, annexure "IG4").

12.17
The fourth appellant filed an initial affidavit in response to the application for interim relief.  This affidavit referred to an annexure thereto which contained a chronological account of events relating to the eviction of the respondents and which covered the period 26 October 1998 to 12 April 1999.  

(Record:
Vol. 2, p. 121;  para 5;

Vol. 2, p. 129 - 132, annexure 2).

12.18
This chronological account reveals that the fourth appellant initiated the eviction of the respondents from the private property that they occupied prior to their eviction on 18 May 1999.  The account also reveals that the fourth appellant paid the costs involved in giving effect to the eviction order, despite the land in question being under private ownership, and that officials of the fourth appellant were involved in discussions with the Magistrate at Kuils River regarding the implementation of the eviction order.  The account also reveals that, as late as 12 April 1999, the Magistrate at Kuils River was strongly opposed to granting an eviction order and insisted that the fourth appellant provide a solution to the problem.

(Record:
Vol. 2, p. 129 - 132,  annexure 2).

12.19
In the same affidavit the fourth appellant stated that there was no land within the municipal area to provide accommodation for the respondents, while they were unlawfully occupying land, and also stated that it had no tents or building materials to provide to the respondents for the purpose of accommodating them. 

(Record:
Vol. 2, p. 121;  paras 7 and 8).

12.20
In the initial affidavits filed on behalf of the first and second appellants, their attorney stated that temporary relief could not be provided by way of the provision of building materials, tents or alternative accommodation as it was a matter of policy that the provision of housing and of shelter had to take place in an orderly manner and in accordance with the provisions of the Housing Act 107 of 1997 and other relevant legislation.  The affidavit also stated that the first and second appellants did not have resources to provide the respondents with adequate and sufficient basic temporary shelter and/or housing pending their obtaining permanent accommodation.  

(Record:
Vol. 2, p. 166 - 167;  paras 4 and 5).

C.
13.
The respondents submit that the following questions arise for determination in this appeal:

13.1
the meaning of "shelter" as used in section 28(1)(c) of the Constitution;

13.2
whether the right to shelter is directly exigible against the state;

13.3
the relevance of financial and other resource constraints in giving effect to the right to shelter, properly construed, and under exactly what constraints the appellants in fact operate;

13.4
finally, whether the order of the court a quo was justified on the evidence before it.

14.
Each of these issues will be dealt with in turn.

D.
THE MEANING OF “SHELTER” AS USED IN SECTION 28(1)(c)
15.
It is submitted that this issue is a fundamental one as the proper ambit of the right to shelter affects all the other issues that are raised in this appeal.

16.
Section 28(1)(c) of the Constitution reads as follows:

"28(1)
Every child has the right -

......

(c)
to basic nutrition, shelter, basic health care services and social services

......"

17.
The rights in section 28(1)(c) are what one commentator refers to as "clear, near-absolute core entitlements that are necessary to provide the basic subsistence needs of children".

De Vos,  "Pious Wishes or Directly Enforceable Human Rights?:  Social and Economic Rights in South Africa's 1996 Constitution", (1997) SAJHR 67 at 88.

See also:
Chapman, "A Violations Approach for Monitoring the International Covenant on Economic, Social and Cultural Rights" (1996) Human Rights Quarterly 18 at 23 - 66.

18.
Indeed, such are the importance of children's' rights in the Constitution that section 28(2) declares that :

“A child’s best interests are of paramount importance in every matter concerning the child.”

19.
It is submitted that the Constitution provides stronger rights for children than those that exist in international law.  Insofar as children's rights are concerned, the pre-eminent international law instrument is the United Nations Convention on the Rights of the Child. South Africa is a full party to this Convention, Article 27 of which provides, inter alia, as follows:

“(1)
States Parties recognize the right of every child to a standard of living adequate for the child’s physical, mental, spiritual, moral and social development.

(2)
. . .

(3)
States Parties, in accordance with national conditions and within their means, shall take appropriate measures to assist parents and others responsible for the child to implement this right and shall in case of need provide material assistance and support programmes, particularly with regard to nutrition, clothing and housing.”

20.
The concept of a “minimum, near-absolute, core entitlement” to rights is recognised in international law.

International Covenant on Economic, Social and Cultural Rights, Article 11;

Committee on Economic, Social and Cultural Rights, General Comment No. 3, "The Nature of states parties obligations", para. 10;

Limburg Principles on the Implementation of the International Covenant on Economic, Social and Cultural Rights (1987), Principle 8;

Liebenberg "Socio-economic Rights" in Chaskalson et al, Constitutional Law of South Africa at 41 - 43 to 41-4;

De Vos, “The economic and social rights of children, [1995] 10 SAPL at 233, particularly at 248 to 249 ;

De Wet  The Constitutional Enforceability of Economic and Social Rights, at 95-6.

21.
Courts are directed to have regard to international law when interpreting the Bill of Rights.

Constitution of the Republic of South Africa section 39(1)(b)

22.
It is, furthermore, noteworthy that while in section 28(1)(c) of the Constitution, the words “nutrition” and “health care services and social services” are qualified by the word “basic”, shelter has not been so prefaced.  The use of the word “basic” in the context of the other rights referred to in section 28(1)(c) suggests that the framers had in mind a hierarchical arrangements of rights.  The fact that no qualifying word prefaces the word “shelter” signifies, so it is contended, that an elevated importance is to be accorded to the concept of shelter over the other concepts referred to in the same paragraph.

23.
The fact that the word “shelter” has not been qualified is not surprising, considering the centrality of shelter to any other conceivable right that a person may be entitled to exercise.  Absent a roof over their heads, human beings are entirely vulnerable, and unable to take effective action to pursue any other rights to which they are entitled.  This is of course even more so in the case of children.  It is submitted that this is precisely why the Constitution affords children in particular an unqualified right to shelter.

24.
It is submitted that the right to shelter, while signifying  something less than providing a house made of bricks and mortar, cannot be said to encompass anything less than some manner of accommodation, albeit  temporary, of a quality sufficient to shield a child from the elements.

25.
The ordinary meaning of shelter signifies protection, including protection against the elements.

"Shelter implies temporary protection of a shield or roof from something that would harm or annoy <seek shelter from the storm in a cave>".

The Merriam - Webster Dictionary of Synonyms and Antonyms, p. 359.

"That which provides a cover or protection against injury, danger, or discomfort, as from the weather, bombs, or the like;  a refuge;"

New Webster's Dictionary of the English Language, p. 889.

"A structure affording protection from rain, wind, or sun;  any screen or place of refuge from the weather."

The Shorter Oxford English Dictionary of Historical Principles, Third Edition, p. 1972.

26.
The interpretation of "shelter" that appellants contend for ignores the genesis and development of this concept in the context of the international recognition of socio-economic rights, and particularly those pertaining to children.  The issue of children was raised in discussions at the United Nations Conference on Human Settlements, known as Habitat II, which was held in Istanbul in June 1996.  Subsequently, the sixteenth meeting of the United Nations Commission on Human Settlements held in Nairobi in April 1997 included in its agenda the rights of the child, in particular with respect to shelter and related services.  

Werna et al  Implementing the Habitat Agenda:  Towards Child-centred Human Settlement Development in Developing Countries (1999) p. 2.

Werna refers to the two basic aspects of housing, viz shelter and services.  In respect of shelter he says the following:

"Many terms have been used to define housing which has problems regarding its shelter component alone or in association with services.  There are several types of such housing throughout Africa, Asia and North America, which may be arranged under two main groups, defined in English as "slums" or "squatter settlements".  There is still a debate over the definition of these two terms.  For the sake of simplification, slums are here defined as housing which falls below a certain threshold which is necessary for adequate human development.  The causes for this situation include excessive subdivision and/or neglect.  Slums are characterised by overcrowding both within dwellings and within rooms, and sharing of facilities (eg Barke and O' Hare, 1991).  Squatter settlements, in turn, are either the result of illegal occupation or have been developed in an unauthorised fashion.  They are often formed by sub-standard shelter units (eg with inappropriate building materials) and lack adequate provision of services.  In many cases both types of housing overlap (ie. a given housing unit may be a slum and a squatter unit at the same time).  (Ibid p. 526 ).

27.
There can be little doubt that the framers of the Constitution were aware of the common usage of the term "shelter" by institutions such as the United Nations and in particular the United Nations  Centre for Human Settlements.  In the circumstances, it would be highly unlikely, if not perverse, were shelter in the Constitution to be afforded a narrow and incongruous meaning.

28.
It is accordingly submitted that the concept of “shelter” is not susceptible of a strained and unnatural interpretation such as, for example, seeking to import the definition attached to the word in a statute such as the Child Care Amendment Act (Act 96 of 1996). This amending statute, together with its principal statute, the Child Care Act (Act 74 of 1983), does not contemplate housing in a family context, but rather provides for the establishment and maintenance of places of safety for those children who have to be removed from their parents or families.  Street children and other children at risk, inter alia, because of the breakdown of the fabric of the family unit, immediately spring to mind.  The amending statute defines shelter as “any building or premises maintained or used for the reception, protection or temporary care of more than six children in especially difficult circumstances.” 

29.
Were this interpretation to be afforded to the concept of  “shelter”, in the context of section 28(1)(c), this would not only render nugatory section 28(1)(b) of the Constitution, which provides, inter alia, that every child has the right “to family care or parental care”, but would also violate an elementary principle of municipal and international law, viz that the family is considered the basic unit of society, upon which the very structure of society is based. It is submitted that the protection of the family unit, in addition to being provided for in terms of section 28(1)(b) of the Constitution and the common law, is also provided for in a variety of international and regional instruments.

See:

Article 10, International Covenant on Economic, Social and Cultural Rights;

Articles 17 and 23(1), International Covenant on Civil and Political Rights;

The Preamble to, and Article 9(1) of, the Convention on the Rights of the Child;

Article 18(1), African Charter on Human and Peoples' Rights;

Article 8, European Convention on Human Rights;

Constitution of the Republic of South Africa section 28(1)(b);

Van Heerden et al  Boberg's Law of Persons and the Family Second Edition, p. 501-3.

See also:
“The Minimum Standards”, published by the Inter-Ministerial Committee on Young People at Risk, (Record:  Vol. 12, p. 987 - 1063, annexure "JACC4");

Van Bueren, The International Law on the Rights of the Child, at 77 to 86.

30.
It is furthermore submitted that both South African common law and international law provide that the “best interests of the child” is the primary consideration when determining questions concerning children.  This principle has now been enshrined in section 28(2) of the Constitution and finds full application in considering the question of the circumstances whereunder family life may be disrupted by removing a child from the family context.

Spiro, The Law of Parent and Child Fourth Edition, at 280;

Fletcher v Fletcher 1948 (1) SA 130 (A) at 134;

Pantazis and Mosikatsana in "Children's Rights" in Chaskalson et al, op cit, at 33-1;

Constitution of the Republic of South Africa, section 28(2);

Convention on the Rights of the Child (Articles 3(1) and 21 in particular);

Hoffman v Austria, Judgment of the European Court of Human Rights dated 23 June 1993 (cited in Van Bueren, op cit, at 79);

X, Y and Z v Sweden 5 EHRR 147 1982;

See also:
Sloth-Nielsen, “Chicken soup or chainsaws : some implications of the constitutionalisation of children’s rights in South Africa”, (1996) Acta Juridica 6.

31.
The European Commission on Human Rights has, in fact, held that only ‘the most pressing grounds’ can be sufficient to justify the disruption of family ties even ‘when the material conditions of the family are poor.” It is accordingly submitted that poverty itself can never be a reason to justify separating children from their family against their will.

Van Bueren, op cit, at p. 80 - 82.

32.
Both at international law and in terms of our common law and the Constitution, institutionalisation of a child is a measure of last resort.

Davis et al Fundamental Rights in the Constitution (1997), at 268.

33.
Implementation of the appellants' contention that the respondents' children should be dealt with in terms of the Child Care Act  would necessarily involve, in the case of each child, an inquiry in terms of section 13(3) of the Act.  This process, involving firstly the removal of the child, placing the child in a place of safety, thereafter bringing the child before the Children's Court, conducting the inquiry envisaged in the Act, and thereafter giving effect to the order of the Children's Court, which may entail a further sojourn on the part of the child in a place of safety while waiting for the order to be given effect to, would, of necessity, involve considerable expenditure both in terms of finances and administrative and personnel resources.  Given the number of persons that the appellants suggest are similarly placed to the respondents and their children, there is no indication whatsoever that the State would be able to cope with such large numbers of children requiring shelter and having to be processed under the Child Care Act.  Furthermore, it would mean that children from well-balanced, loving families could well find themselves housed with maladjusted- and possibly dangerous- children from troubled backgrounds.  It is submitted that this construction of the right to shelter gives rise to patently absurd and unacceptably iniquitous results.

34.
In all the circumstances it is submitted that any contention that “shelter” in the context of section 28(1)(c) of the Constitution is to be construed as shelter in a state or other institution in circumstances where the child is to be removed from the parental and family environment, is ill-conceived and stands to be rejected as totally at odds with the thrust of section 28(1)(c) when construed in the context of the Constitution as a whole.

35.
It is accordingly contended that the approach of the court a quo with regard to the content of the right to “shelter” cannot be assailed.

D.
IS THE RIGHT TO SHELTER DIRECTLY EXIGIBLE AGAINST THE STATE?

36.
The appellants would appear to contend that the right of a child to shelter, pursuant to section 28(1)(c) of the Constitution, is not directly exigible against the state. 

(Record:
Vol. 10, p. 840;   para 1.1.1).

37.
It is submitted that what has been stated above in regard to the “minimum core entitlement” of children, in particular to shelter,  and the paramountcy of children’s rights in the Constitution in general, gives strength to the conclusion that a child’s right to shelter is a right directly exigible as against the state. This is so particularly in circumstances where the parents and family of the child concerned are unable to provide such shelter. 

38.
The first and second appellants characterise the construction of the concept "shelter "by the court a quo as "blunt and elemental", and as "a right sounding in nails and roofing sheets, or canvas and latrines".  

(The first and second appellants' heads of argument, paras 52 and 60).

39.
The appellants furthermore contend that the obligation imposed by section 28(1)(c) on the state is, firstly, a residual one, and secondly, and in any event, only requires the existence of a considered and rational legislative and executive framework relating to shelter.

(The first and second appellants' heads of argument, paras 3(1) and 2).

40.
It is submitted that the construction sought to be placed by the appellants on the obligations of the state in respect of shelter is flawed.  Indeed, such a construction ignores the fundamental fact that the socio-economic provisions of the Bill of Rights, and particularly the content of section 28(1)(c), comprise exigible rights and not merely directive principles.

41.
Section 7(2) of the Constitution provides:

"The state must respect, protect, promote and fulfil the rights in the Bill of Rights."  (Emphasis supplied).

42.
It is submitted that the above provision is deliberately far-reaching and makes it clear that there is, under appropriate circumstances, a positive duty to fulfil on the part of the state.  The question is:  what is it that has to be fulfilled?

43.
The answer to this is again, we would suggest, to be found in the language used in section 28, as opposed to that to be found elsewhere in the Bill of Rights.  Section 28, and in particular section 28(1)(c), deliberately, we contend, does not preface the concepts contained therein with the words "access to".  This is in stark contrast to what is to be found in section 26(1), relating to housing, and section 27(1), relating to health, care, food, water and social security.  We submit that the rights are formulated differently precisely because they impose different layers of obligation on the State which, in the case of children's rights, are primary obligations which impose the highest level of obligation, viz to provide the rights directly, if necessary.

Liebenberg, supra, in Chaskalson et al, op cit, p. 41 - 25.

44.
This court has made it clear that the socio-economic rights contained in the Constitution are justiciable “at least to some extent”.  (In re Certification of the Constitution of the RSA, 1996 (3) SA 744 (CC) at para [78]).  It is submitted that the socio-economic rights contained in the Constitution are certainly enforceable through the courts.  The extent of such enforceability depends of course on the formulation of the right, and the facts of the case.

See :
De Waal, Currie and Erasmus, The Bill of Rights Handbook, Third Edition 2000, at 400-404;

De Vos op cit.
Devenish, A Commentary on the South African Bill of Rights (1998), at 384 to 386.

45.
Unlike the provisions of sections 26(2) and 27(2), section 28 has no provision that expressly subjects the rights referred to therein to “progressive realisation”. 

Basson:  South Africa's Interim Constitution:  Text and Notes (Revised Edition) (1995) at 48.

On the question of the progressive implementation of rights, see the Limburg Principles on the Implementation of the International Covenant on Economic, Social and Cultural Rights, at para 21.

46.
Basson makes the followings remarks about the rights accorded to children in the interim Constitution:

"Only children are awarded this important socio-economic right, clearly because they are most vulnerable and accordingly the courts will have to accept this priority in state expenditure when the judiciary is called upon to allocate economic resources in order to realise this right."

Basson op cit.

47.
The same holds true, it is submitted, for socio-economic children's rights under the 1996 Constitution.  In all the circumstances it is submitted that a child’s right to shelter, as construed by the court a quo, is indeed directly and immediately exigible as against the State as was, it is submitted, correctly held by the court a quo.

E.
THE ROLE OF BUDGETARY CONSTRAINTS
48.
The appellants suggest, in the alternative, that due to budgetary constraints they are unable to provide the respondents’ children with shelter.  They state that, if shelter were to be provided for the respondents’ children and those alleged to be similarly situated, the entire housing budget would be “swallowed”.

(Record:
Vol. 11, p. 941;  para 29).

49.
Contrary to provisions such as those contained in section 26(1) of the Constitution, section 28 does not define the rights referred to by reference to the word "adequate." (What is adequate in any particular case must be considered in the light, inter alia, of what the state can afford, and accordingly budgetary considerations must come into play. See in this regard B & Others v Minister of Correctional Services & Others supra at para [49]).

50.
There are, furthermore, it is submitted, no internal constraints in section 28 which seek to limit the resources of the state which could be expended on children’s rights. There is accordingly, we contend, no textual support for reading such an internal limitation of a child’s right to shelter. 

51.
Having regard to the aforegoing, and having regard to the authorities referred to in support of the respondents’ argument for the direct and immediate exigibility of the right of children to shelter, it is submitted that children’s rights in terms of section 28(1) of the Constitution in general, and the right to shelter as contained in section 28(1)(c) in particular, are absolute, save insofar as the limitation thereof can be justified in terms of section 36 of the Constitution (which the appellants do not purport to do in this appeal).

52.
As submitted above, the rights of children, among the most vulnerable members of society, to such a fundamental and basic requirement as shelter, are of such critical importance that they constitute a “minimum core obligation” on the part of the state. Were the state to seek to rely on the general limitation clause, at best for the state, such reliance could only be upheld in circumstances where the state is able to demonstrate that such expenditure is, taking all the state’s vast resources into account, utterly and totally unaffordable.

53.
In line with the two stage approach to constitutional analysis, it is submitted that the respondents have to demonstrate that their childrens' right to shelter is not being met.  For the reasons already dealt with, it is submitted that this is clearly the case.  Thereafter, the appellants must show that the infringement of the right is justifiable.

S v Zuma 1995(4) BCLR 401 (CC) at 414.

54.
Indeed it has been held by the Committee on Economic, Social and Cultural Rights that :

In order for a State party to be able to attribute its failure to meet at least its minimum core obligations to a lack of available resources it must demonstrate that every effort has been made to use all resources that are at its disposition in an effort to satisfy, as a matter of priority, those minimum obligations.”  (Emphasis supplied).

General Comment 3 (supra), paragraph 10.

55.
In the words of De Waal, Currie and Erasmus, op cit, at 403 -404 with reference to General Comment 3:

"Resource scarcity does not relieve states of what the Committee on Economic, Social and Cultural Rights terms "core minimum obligations."  Violations of socio-economic rights will occur when the state fails to satisfy minimum core essential levels of each of the rights, or fails to prioritise its use of its resources so as to meet its minimum core obligations.  The minimum core obligations apply unless the state can show that its resources are "demonstrably inadequate" to allow it to fulfil its duties.   A state claiming that it is unable to carry out its obligations because of resource scarcity is under a burden of proving that this is the case."

See:
The Maastricht Guidelines on Violations of Economic, Social and Cultural Rights, para 13.

56.
What places the question of the prioritisation of expenditure in respect of children’s rights beyond doubt is section 28(2) of the Constitution, which provides that a child's best interests are of paramount importance in every matter concerning the child.  This provision provides a clear answer to the question of how the state is to prioritise the allocation of resources.  Faced with a choice between providing shelter to children, who would otherwise not have such shelter, and almost any other conceivable claim on state resources, the state is obliged to grant preference and priority to the claim for shelter by the children concerned.  It is furthermore submitted that should it fail to do so, South Africa would be in breach of its obligations under international law. 

See:
Constitution of the Republic of South Africa section 39(1)(b);

Van Bueren, "Alleviating Poverty through the Constitutional Court", SAJHR (1999) 15 at 54 - 57;

Convention on the Rights of the Child (1989) (Article 27(1) read with Article 27(3) in particular);

International Covenant on Economic, Social & Cultural Rights (Articles 10(3) and 25(2) in particular);

 
Principle 9 of the Maastricht Guidelines;

Devenish, op cit, at 386.

57.
It is clear from the affidavits filed in this matter that, contrary to their assertions,  the appellants have not applied their minds to a rational and considered strategy regarding the provision of shelter in terms of section 28(1)(c) of the Constitution, as opposed to the provision of housing.  In particular, the appellants have not considered the provision of shelter in the sense that this concept has been defined and given content to in the order of the court a quo.

(Record:
Vol. 12, p. 963 - 964;  para 4.1).

58.
A necessary consequence of the approach of the appellants is that they have not, and indeed could not have, conducted a costing exercise in respect of the provision of shelter in the sense that this concept is understood and given effect to in the order of the court a quo, nor have they budgeted therefor.

(Record:
Vol. 12, p. 9 970 - 971;  para 11).

59.
It is particularly to be noted that the respondents have invited the appellants, and in particular the first appellant, to demonstrate how the entire budget would be "swallowed" in the event that the appellants had to comply with the order of the court a quo.  Furthermore, this allegation by the first appellant has been the subject of a request on the part of the amici curiae for the material on which the allegation is based.  There has as yet been no response from the first appellant, either to the invitation by the respondents or to the request by the amici.

(Record:
Vol. 11, p. 941 - 942;  para 29.  

Application by the amici curiae, Annexure "NBP4").

60.
The respondents have placed evidence before the court of the enormous proposed expenditure on arms procurement, and also of the non-utilisation by the Department of Welfare of resources that have been specifically earmarked for poverty relief.

(Record:
Vol. 9, p. 800 - 807 and particularly paras 4 - 8;

Vol. 14, p. 1254 - 1255, annexure "JACC9";

Vol. 13, p. 1134 - 1153, annexure "JACC6", in particular paragraph 3.3).

61.
It has long been contended, and has recently been confirmed by this court, that rights traditionally classified as “civil and political”, such as the right to vote, have resource implications, without compromising their justiciability.  

See:
August and Another v Electoral Commission and Others 1999 (4) BCLR 363 (CC).

62.
Just as this court has done, so too have courts in foreign jurisdictions made orders against the state, which have had potential budgetary implications.

See:
Elridge v British Columbia (Attorney General) (1997) 151 DLR (4th) 577 (SC);

Plyler v Doe 457 US 202 (1982).

63.
It is submitted furthermore, that where the Constitution makes no distinction between the enjoyment of a right traditionally classified as “civil and political” and one traditionally classified as “socio-economic”, it does not avail the appellants to contend that by the courts seeking to enforce such latter right they would in effect be in breach of the separation of powers doctrine.

See
In re certification of the Constitution of the RSA, 1996 1996 (4) SA 744 (CC) at para [77].

Indeed, the basis of the distinction between the different types of right is questionable, insofar as it concerns the allocation of resources.

64.
It is contended, in this regard, that a South African court would have little difficulty in coming to the aid of an applicant, whose rights in terms of section 35(3)(g) of the Constitution were infringed by virtue of the failure of the state to allocate sufficient financial resources to the Legal Aid Board for her trial on a charge of murder.  Neither, it is submitted, would a court refuse to make an appropriate order against the state in favour of  an accused  who is, notwithstanding the provisions of section 35(4) of the Constitution, denied the services of an interpreter due to the failure of the state to include such a facility in its budget. 

65.
Just as the courts would come to the aid of persons in the position of the accused in the aforementioned examples, and  just as this court has come to the aid of prisoners for whom no administrative and/or financial arrangements had been made to exercise their rights to vote pursuant to section 19 of the Constitution (the August case, supra), it is submitted that no court could reasonably refuse to come to the assistance of a child in circumstances where the state has failed to budget, or to make the necessary administrative and/or financial arrangements, for one of the most fundamental and basic human needs of all  - that of his or her shelter from the elements, and where such child will, as a result, be without shelter.

66.
Having regard to the aforegoing, the decision of this court in Soobramoney v Minister of Health, KwaZulu-Natal 1998(1) SA 765 (CC) is entirely distinguishable.  Soobramoney was brought on the basis of section 27(3) (the right not to be refused emergency medical treatment) and section 11 (the right to life) (at 770 H - I).  Having set forth the provisions of sections 26 and 27 (but not, significantly, section 28), Chaskalson P said the following:

"What is apparent from these provisions is that the obligations imposed on the state by ss 26 and 27 in regard to access to housing, health care, food, water and social security are dependent upon the resources available for such purposes, and that the corresponding rights themselves are limited by reason of the lack of resources."  (Emphasis supplied).

In refusing to construe the negatively framed right in section 27(3) as imposing a positive obligation to provide ongoing treatment for a chronic condition, Chaskalson P said that if this were the intended purpose of section 27(3), one would have expected it to be stated in positive and specific terms (at 772 B).  Childrens' rights to shelter are stated in section 28(1)(c) in precisely such positive, specific and unqualified terms.  Such rights are underscored by the provisions of section 28(2).

67.
In any event, and on the appellants' construction of the concept of shelter, ie. requiring the institutionalisation of children in need of shelter, thereby separating them from their parents and family, it would appear from the evidence that the cost of this would be prohibitive, and would in all likelihood exceed the cost of providing shelter in the form contended for by the respondents.  In this regard, Dr Sutcliffe, who provided the principal answering affidavit on the part of the first and second appellants, stated that there were in the Western Cape 43 private children's homes to which the respondents' children might have access.  The Social Services Branch funded 2 723 children in these homes, the cost of which for the 1999/2000 financial year, amounted to R25 864 000,00.

(Record:
Vol. 7, p. 559;  para 28.4).

Given that the number of children among respondents was approximately 510, it would appear that placing these children in private children's homes, as suggested by the appellants, would entail a cost of roughly R5 million.

68.
In the premises, it is submitted that the appellants have not demonstrated that the provision of shelter as contended for by the respondents is unaffordable, or that it would impose too onerous a burden on the state.  In fact it has never properly considered what the provision of such shelter will cost.

F.
WAS THE ORDER OF THE COURT A QUO JUSTIFIED ON THE EVIDENCE BEFORE IT?

69.
Section 38 of the Constitution provides that a court may, whenever a right in the Bill of Rights has been infringed or threatened, grant appropriate relief, including a declaration of rights.

70.
It has been held by this court per Ackermann J that:

“Appropriate relief will in essence be relief that is required to protect and enforce the Constitution. Depending on the circumstances of each particular case the relief may be a declarator of rights, an interdict, a mandamus or such other relief as may be required to ensure that the rights enshrined in the Constitution are protected and enforced. If it is necessary to do so, the courts may even have to fashion new remedies to secure the protection and enforcement of these all-important rights.”

See
Fose v Minister of Safety and Security 1997 (3) SA 786 (CC) at para [19].

71.
The view has also been expressed that:

“[T]he state’s discretion in the realm of resource allocation is not immune from objective scrutiny. Judicial intervention is called for in situations where the relevant allocations are patently inadequate to fulfil constitutional obligations, or if the determination of priorities manifests a clear preference for advantaged groups at the expense of disadvantaged groups. The court may also be willing to make positive orders directing the expenditure of funds that have already been allocated for certain socio-economic programmes but have not been expended owing to bureaucratic inefficiency, inertia, or other reasons of this nature. Intervention can be justified in these circumstances on the basis that the relevant allocations, or the failure to spend available funds, are irrational and not in good faith.” 

See:

Liebenberg in Chaskalson et al, op cit, at 41-43.

See too:
State v Himachal Pradesh v Umed Ram Sharmas AIR 1986 SC 847.

72.
It is to be noted that, with the possible exception of victims of natural disasters, nowhere in the papers filed on behalf of the appellants does it appear that any of the appellants have given any thought whatsoever to, let alone made specific provision in any of their budgets for, the temporary shelter of children who find themselves in the desperate situation which the respondents’ children are in. This fact alone, it is submitted, would justify the courts intervening and exercising supervisory jurisdiction over the appropriate organs of state to ensure that this state of affairs is redressed.

73.
The appellants have suggested that the effect of the order of the court a quo will mean that the state  is obliged to provide shelter to persons similarly situated to the respondents and their children, on demand.

(Record:
Vol. 10, p. 850;  para 8;

Vol. 10, p. 874; para 6).

74.
This contention ignores the express language of the judgment as well as the careful manner in which the court a quo's  reasoning is expressed.  In this regard the court a quo said the following:

"Accordingly the question of budgetary limitations is not applicable to the determination of rights in terms of section 28(1)(c).  Mr Gauntlett's submission that the recognition of the right to shelter, even temporary shelter would have a dramatic impact on the budget inasmuch as all persons with children would be able to enforce this right on demand cannot be sustained.  The right is conferred upon children.  That right has not been made subject to a qualification of availability of financial resources.  The right cannot be enforced on demand by all persons with children. Each case will have to be evaluated in terms of its own particular facts.  I have already emphasised the particular nature of the facts of the present case and that in this case the shelter provided pursuant to section 28(1)(c) should be of such nature that the parents may join their children."  (Emphasis supplied).

(Record:
Vol. 10, judgment p. 828:  20 - 829:  6).

75.
The order of the court a quo was accordingly clearly based on the facts which had been placed before it, and in particular the facts already adverted to above relating to the manner in which the respondents had been evicted and the involvement of the appellants, and in particular the fourth appellant, in such eviction.

76.
Inasmuch as the appellants contend that it has not been established by the respondents that other family members or the wider community cannot provide shelter for their children, in the light of the inability of the parents to do so, it is submitted that these contentions are without merit, and are indeed remarkable in the light of the issues that were debated both before Josman AJ and before the court a quo.  The fact that the respondents' children had nowhere else to go and that shelter could not be provided by the respondents' extended families was never placed in dispute.

(Record:
Vol. p. 15;  para 12;

Vol. 1, p. 18;  para 17;

Vol. 1, p. 21 - 23;  paras 25, 26 and 28;

Vol. 1, p. 24 - 25;  para 33).

77.
Had the appellants, the respondents in the court a quo, placed this aspect of the matter is issue in their answering affidavits, same would have been dealt with by the present respondents, applicants in the court a quo.  Accordingly, to permit these contentions to be raised now for the first time on appeal would be unfair and would be prejudicial to the respondents.

See:
Commissioner for Inland Revenue v Estate Crewe & Another 1943 AD 656, 682;

Maclean v Haasbroek NO & Others 1956(4) SA 677 (A) at 686  A - D.

Commissioner for Inland Revenue v Lazarus' Estate & Another 1958(1) SA 311 (A) at 320 (F) - in fine.

78.
The question of whether customary law finds application when interpreting the Constitution is a difficult one that has not, as yet, received the attention of this court.  Allied to this are questions relating to which of the respondents are subject to customary law, and precisely what principles of such system are applicable in this case.  None of these issues is ready for determination in this matter.

Bekker:
Seymour's Customary Law in South Africa, Fifth Edition, p. 41 - 49.

Bennett:
Human Rights and African Customary Law under the South African Constitution, p. 96 et seq.

79.
Finally, the appellants criticise the form of the order granted.  (The first and second appellants' heads of argument, paras 22 - 24).  This criticism is unfounded.  As pointed out by Trengove, on occasion the only way to stop widespread violations of socio-economic rights is to bring about far-reaching institutional and structural reform over a period of time and in a manner determined by the legislative and executive branches.  The courts will, however, remain the ultimate guarantors of the Constitution and will retain a supervisory jurisdiction over the implementation of the reforms.  The main features of such a remedy are the following:

(a)
the court issues declaratory relief, identifying the violation and the desired objective of the reform;

(b)
the responsible state agency is called upon to present the court with a plan to remedy the situation;

(c)
the plan is presented to the court for scrutiny and to all other interested parties for comment;

(d)
the court finalises the plan of reform.  In doing so it generally defers to the state's choice of means, unless it is irrational, not bona fide or in some other way clearly inadequate;

(e)
the court retains its supervisory jurisdiction over implementation of the plan.

Trengove, "Judicial Remedies for Violations of Socio-economic Rights" in (1999) ESR Review Vol 1 (4), p. 8 at p. 9 - 10.

80.
As will be seen from the above, the order of the court a quo was carefully crafted to provide the necessary clarity as to the rights and obligations of the parties while remaining suitably deferential to the policy choices to be made by the executive and legislative branches of government.  The form of the order was accordingly entirely appropriate.

D.
CONCLUSION
81.
For the reasons aforesaid, it is submitted that the appeal of all the appellants should be dismissed, and the order of the court a quo be confirmed.
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