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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA






CASE NO CCT 39/09
SUPREME COURT OF APPEAL CASE NO: 489/09
In the matter between :-

LINDIWE MAZIBUKO
First Appellant
GRACE MUNYA
Second Appellant
JENNIFER MAKOATSANE
Third Appellant
SOPHIA MALEKUTU
Fourth Appellant
VUSIMUZI PAKI
Fifth Appellant
and

THE CITY OF JOHANNESBURG
First Respondent
JOHANNESBURG WATER (PTY) LTD
Second Respondent
THE MINISTER OF WATER

AFFAIRS AND FORESTRY






Third Respondent

THIRD RESPONDENT’S SUBMISSIONS IN RESPONSE TO THE SUBMISSIONS MADE ON BEHALF OF THE AMICUS CURIAE
INTRODUCTION
1. The amicus curiae has filed written submissions in this Court which deal with the purported existence of an ‘international right to water’.

2. The amicus contends that various international human rights instruments create a ‘distinct right to sufficient, safe, physically accessible and affordable water at international law’
. The amicus contends further that this purported international right to water “must be taken into account in interpreting and enforcing South Africa’s own constitutional obligations”
.

3. The third respondent makes the following submissions in response to the submissions made on behalf of the amicus:

3.1. There is no international law binding on South Africa which creates a justiciable international right to water;

3.2. Under section 39(1)(b) of the Constitution, there is no non-binding international law which can be of use in interpreting the provisions of section 27 since there are no international law provisions which are comparably worded.

3.3. General comment 15 cannot be used to interpret section 27 because the wording of the Article 11 of the ICESCR is not comparable to the wording of section 27(1). The commentary on this article is therefore not influential on the interpretation of section 27(1) insofar as it deals with the right of access to sufficient water.
THE CONSTITUTIONAL PROVISIONS DEALING WITH INTERNATIONAL LAW

4. Section 231(1) of the Constitution provides as follows: “The negotiating and signing of all international agreements is the responsibility of the national executive”.
5. Section 231(2) provides that: “An international agreement binds the Republic only after it has been approved by resolution in both the National Assembly and the National Council of Provinces, unless it is an agreement referred to in subsection (3)”.

6. Section 231(3) provides an exception in relation to international agreements of a technical, administrative or executive nature. It provides that such agreements (or an agreement which does not require either ratification or accession) binds the Republic without approval by the National Assembly and the National Council of Provinces, but must be tabled in the Assembly and the Council within a reasonable time.
7. Section 231(4) states that: “Any international agreement becomes law in the Republic when it is enacted into law by national legislation; but a self-executing provision of an agreement that has been approved by Parliament is law in the Republic unless it is inconsistent with the Constitution or an Act of Parliament”.
8. Section 232 of the Constitution deals with customary international law and provides that “Customary international law is law in the Republic unless it is inconsistent with the Constitution or an Act of Parliament”.
9. In terms of section 39(1)(b), when interpreting the Bill of Rights a court must consider international law.

10. In S v Makwanyane
, this court held that the obligation to consider under section 35 of the Interim Constitution extends to binding and non-binding international law. We submit that under the 1996 constitution, section 39(1)(b) cannot be used to apply provisions of International Law (whether it is Treaty Law or International Customary Law) which are not binding and/or applicable to the Republic in terms of sections 231 to 233 of the Constitution. 
11. Dealing with the doctrine of incorporation or transformation of international law into municipal law, Ian Brownlie
 states:


“(b)
Treaties. In England, and also it seems in most Common wealth 


countries, the conclusion and ratification of treaties are within the 


prerogative of the Crown (or its equivalent), and if a transformation 

doctrine were not applied, the Crown could legislate for the subject 

without parliamentary consent. As a consequence treaties are only 

part of English law if an enabling Act of Parliament has been 


passed. This rule applies to treaties which effect private rights or 


liabilities, result in a charge on public funds, or require modification 

of the common law or statute for their enforcement in the courts. 


The rules does not apply to treaties relating to the conduct of war or 

treaties of cession. In any case, the words of a subsequent Act of 


Parliament will prevail over the provisions of a prior treaty in case of 

inconsistency between the two.” 

12. International law is a tool of interpretation. The extent to which it is useful and influential should be assessed having regard to the differing contexts of the applicable international instrument and our bill of rights.

13. This is consistent with the following extract from Makwanyane:

 “In dealing with comparative law we must bear in mind that we are required to construe the South African Constitution, and not an international instrument or the  constitution of some foreign country, and that this has to be done with due regard to our legal system, our history and circumstances, and the structure and language of our own Constitution. We can derive assistance from public international law and foreign case law, but we are in no way bound to follow it.”

14. The amicus is therefore incorrect in submitting that section 39(1)(b) imposes an obligation on South African courts to “consider and apply a variety of international legal sources”
.
THE CUSTOMARY INTERNATIONAL LAW ARGUMENT

15. The amicus contends that “the international right to water is underpinned by customary international law provisions such as article 25 of the Universal Declaration of Human Rights”
. However Article 25 of the UNDH deals with the right to an adequate standard of living. This Article does not mention a right to water.

THE RELIANCE ON GENERAL COMMENT 15

16. The amicus seeks to argue that a general comment on the ICESCR creates a justiciable right to water.
17. In support of this argument the amicus relies heavily on general comment 15.

18. The starting point is to accept that the general comments are authoritative only in relation to an interpretation of the ICESCR.
 It cannot be authoritative as an interpretation of our Bill of Rights.

19. The amicus also makes the submission that the “objects and purpose” of the ICESCR “are binding on South Africa by virtue of customary international law and Article 18 of the VCLT”
.

20. It appears to make this proposition on two basis:

20.1. “The ICESCR has regularly been referred to in South African Courts as if it was fully binding on South Africa”
; and

20.2. “South Africa has by its signature committed itself to refrain from acts contravening the right to water” 
.

21. This argument is entirely without merit. There has never been a finding in any of our Courts that the ICESCR is fully binding on South Africa. None of the cases referred to by the amicus support this contention:

21.1. In Jaftha, Mokgoro J, acting in terms of section 39(1)(b) considered General Comment 4 to interpret our right of access to adequate housing;

21.2. In NUMSA v Bader Bop, this Court considered ILO Conventions instead of the ICESCR;

21.3. In the Certification judgment this Court referred to the ICESCR but made no comment on the extent to which it is binding on South Africa.
22. In relation to the contention that South Africa is bound by the provisions of the ICESCR in view of the fact that it signed the Covenant, this is at odds with the express provisions of sections 231(2), (3) and (4) of the Constitution which stipulate the way in which international agreements become binding on South Africa. The ICESCR is not binding on South Africa since it has not been ratified by us.
23. The amicus has therefore failed to establish an international right to water which is justiciable in South Africa and which guarantees more that section 27(1) does.

24. To the extent that the amicus relies on General Comment 15 to do so, it should be noted that this comment provides (in paragraph 12(a) thereof) that the quantity of water available for each person should correspond to the World Health Organisation guidelines. 

25.   The reliance on General Comment 15 does not therefore guarantee water in excess of what the state is currently providing.
Patric M Mtshaulana SC

Kameshni Pillay

Chambers, Sandton

25 August 2009
� 	COHRE’s written submissions, para 3


� 	COHRE’s submissions, para 3


� 1995 (3) SA 391 CC





� Principles of Public International Law, Fourth Edition, Page 47


� See Strydom and Hopkins ‘International Law’ in Chaskalson et al Constitutional Law of South Africa 2 ed (Juta, Loose-leaf, 2003) at 30-12





� Para 39





� Para 20 of COHRE’s submissions


� COHRE’s submissions, para 21


� See Bon Vista Mansions


� COHRE’s submissions, para 44


� COHRE’s submissions footnote 64


� COHRE’s submissions, para 21





