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1. It is common cause on the record that:

1.1 the approximately 40 000 people who are settled on the respondent’s land (“the occupiers”) do not have another place to which they can go;

1.2 there is no provision by the state in the Ekurhuleni area for short-term relief for people who are rendered homeless by execution of an eviction order.

2. The consequence is that the 40 000 occupiers will be rendered homeless if they are evicted in current circumstances.

3. The factual circumstances of this case are such that state conduct is both an indirect cause and a direct cause of the threatened eviction.  State conduct is an indirect cause in that the initial occupation of the respondent’s land was the result of an eviction carried out by the municipality.
  State conduct is a direct cause in that the process which resulted in the eviction order was initiated by the then Benoni Town Council (now part of the Ekurhuleni Metropolitan Municipality – “the municipality”).  By a letter dated 19 May 2000 and in terms of section 6 (4) of the Prevention of Illegal Eviction and Unlawful Occupation of Land Act (“the PIE Act”), the municipality gave the respondent 14 days’ notice requiring it to institute proceedings for the eviction of the occupiers.

4. These submissions therefore address the constitutional rights and duties of the state, property owners, and unlawful occupiers in circumstances where:

4.1 state conduct has brought about the eviction proceedings;

4.2 an eviction order has been granted; and

4.3 execution of the eviction order will result in homelessness.

5. The position does not, however, appear in principle to be different where state conduct is not the cause of the eviction proceedings.  This matter is addressed further below.

6. The submissions of the amici are made against a background of the reality of widespread homelessness which prevails in South Africa, producing a cycle of unlawful occupation of vacant land, followed by eviction and homelessness.

STATE OBLIGATIONS IN RESPECT OF THE RIGHT OF ACCESS TO ADEQUATE HOUSING, AND THE CONSEQUENCES OF EVICTION

7. Section 26 (1) of the Constitution vests everyone with a right to have access to adequate housing. Section 26 (2) requires the state to “take reasonable legislative and other measures, within its available resources, to achieve the progressive realisation of this right”.

8. Section 7 (2) of the Constitution obliges the state to “respect, protect, promote and fulfil” the rights in the Bill of Rights.

9. We submit that, arising from the abovementioned provisions, there are three relevant sets of duties owed by the state to the occupiers in the circumstances of this case:

9.1 a duty to “respect” – in other words, not to interfere with - the occupiers’ right of access to housing;

9.2 a duty to “protect” the occupiers against the actions of third parties which may deprive them of access to housing;

9.3 a duty to take reasonable measures in terms of section 26 (2) to achieve the progressive realisation of the right to housing.

10. The violation of the most fundamental constitutional values and rights is implicit in the homelessness which in this case will follow upon eviction.  This Court has recognised that “human dignity, freedom and equality, the foundational values of our society, are denied those who have no … shelter”.
  The Court has held that section 26 (3)

“evinces special constitutional regard for a person’s place of abode.  It acknowledges that a home is more than just a shelter from the elements.  It is a zone of personal intimacy and family security.  Often it will be the only relatively secure space of privacy and tranquillity in what (for poor people in particular) is a turbulent and hostile world.  Forced removal is a shock for any family, the more so for one that has established itself on a site that has become its familiar habitat.”

11. This has also been recognised internationally.  The United Nations Committee on Economic, Social and Cultural Rights has stated that 

“Owing to the interrelationship and interdependency which exist among all human rights, forced evictions frequently violate other human rights. Thus, while manifestly breaching the rights enshrined in the International Covenant on Economic, Social and Cultural Rights, the practice of forced evictions may also result in violations of civil and political rights, such as the right to life, the right to security of the person, the right to non-interference with privacy, family and home and the right to peaceful enjoyment of possessions.” 

12. It is for this reason that the South African Human Rights Commission has concluded that “The human cost involved in forced evictions must be analysed within a human rights framework.  Evictions must always be avoided where possible.”

The state’s obligation to respect the right of access to housing

13. This Court has held that in section 26 (1) there is, “at the very least, a negative obligation placed upon the state and all other entities and persons to desist from preventing or impairing the right of access to adequate housing”.

14. The state’s duty in terms of section 7 (2) to “respect” the rights in the Bill of Rights underlies this negative obligation.

15. The United Nations Committee on Economic, Social and Cultural Rights has concluded, in its General Comment 14, that the duty to “respect” a right requires the state to refrain from interfering, directly or indirectly, with the enjoyment of the right. The duty to respect existing access requires the state not to take any measures that result in preventing such access. The state is obliged to refrain from conduct which prevents access to the right.

16. The African Commission has expressed a similar understanding of the state’s duty to respect fundamental rights:

“At a primary level, the obligation to respect entails that the State should refrain from interfering in the enjoyment of all fundamental rights; it should respect right-holders, their freedoms, autonomy, resources, and liberty of their action.”

17. This Court has recognised the “helpfulness” of the Committee’s General Comments on the meaning of “progressive realisation” where the phrase is used similarly in the International Covenant on Economic, Social and Cultural Rights and in our Constitution.
  On the same reasoning, the High Court has adopted the meaning given by the Committee to the state’s obligation to “protect” a right.
 We submit that the Committee’s interpretation of the state’s obligation to “respect” rights should similarly be adopted.

18. The municipality, by requiring the respondent to institute eviction proceedings, started a process aimed at depriving the occupiers of their existing access to housing - and in these particular circumstances depriving them of access to any housing at all. The municipality thereby interfered with the occupiers’ enjoyment of their right of access to housing.

19. Even if this were not the case, however, the state would be directly implicated in the creation of the homelessness which would be the result of an eviction.  Evictions are carried out by officials of the state, who implement orders made by an organ of the state, acting in accordance with the laws of the state.  The state is inextricably involved in an eviction.  This was implicitly recognised by this Court in its discussion of section 26 (3) of the Constitution:

“It is not only the dignity of the poor that is assailed when homeless people are driven from pillar to post in a desperate quest for a place where they and their families can rest their heads.  Our society as a whole is demeaned when state action intensifies rather than mitigates their marginalisation.  The integrity of the rights-based vision of the Constitution is punctured when governmental action augments rather than reduces denial of the claims of the desperately poor to the basic elements of a decent existence.  Hence the need for special judicial control of a process that is both socially stressful and potentially conflictual.”

20. We submit that an eviction of the 40 000 occupiers, resulting in their becoming literally homeless, will have the consequence that the state will have failed to comply with its negative obligation to ‘respect’ the right of access to housing and will accordingly be prima facie in breach of its constitutional obligations.

21. This does not however mean that an eviction which will result in homelessness is never permitted by the Constitution.  The occupiers’ rights may be limited by other rights or by laws of general application in accordance with section 36 of the Constitution. Actions or omissions which give rise to a prima facie breach may be shown to be justifiable in appropriate circumstances. Such circumstances, in the context of an eviction resulting in homelessness, might include the following:

21.1 where land has been invaded for the purpose of “coercing a state structure into providing housing on a preferential basis to those who participate”;

21.2 where the land occupied is intended for and allocated to other needy beneficiaries;
 or

21.3 where the presence of people on land creates a genuine, immediate and urgently pressing danger to themselves or to other people.

22. The starting-point is that where state action or inaction will result in homelessness, justification of a special nature is required. In the recent case of Connors v United Kingdom, the European Court of Human Rights considered the eviction of a gypsy family from a council-owned site. The eviction resulted in their being homeless.  It was found to constitute a serious interference with their right to respect for their  “private and family life” and their home in terms of article 8 of the Convention, and was held to require “particularly weighty reasons of public interest by way of justification”.

23. The requirement of justification is further underlined by the provision of section 26 (3) that “No legislation may permit arbitrary evictions”.  An eviction will be “arbitrary” when there is not sufficient reason for it.
  We submit that a reason for creating homelessness on a large scale will have to be very substantial before it is to be regarded as “sufficient”.

24. The question of justification involves a consideration of competing interests.  As this Court has held, the judicial function in these circumstances is “to balance out and reconcile the opposed claims in as just a manner as possible taking account of all the interests involved and the specific factors relevant in each particular case.”
   There is to be no mechanical privileging of property rights over the housing right or vice versa.
“In general terms, however, a court should be reluctant to grant an eviction against relatively settled occupiers unless it is satisfied that a reasonable alternative is available, even if only as an interim measure pending ultimate access to housing in the formal housing programme.”

25. No compelling justification – special or otherwise - appears from the record in this case. The only such justification which is proffered is in the appellant’s attempted justification of its failure to make provision for the occupiers by reference to the dangers of rewarding “queue-jumping”.  However there is, as the SCA found, “no evidence that the occupation took place with the intent to take precedence over any other person”.
  The people concerned were simply in a desperate situation.

26. One of the ironies of this case is that the owner of the land – which has no direct positive obligation to the occupiers - is in fact willing to accept the limited intrusion on its rights ordered by the Supreme Court of Appeal.  It is the state - which is under an obligation to respect and protect the right to housing, and to take reasonable measures for the realisation of that right - which objects to the order made by the SCA.

The state’s obligation to protect the right of access to housing
27. The obligation to “protect” a right requires the state to take measures that prevent third parties from interfering with the right.

28. The state has given effect to this obligation by inter alia enacting the PIE Act.  That Act makes evictions subject to the test of justice and equity which has to be applied “within a defined and carefully calibrated constitutional matrix.”

29. The foundation of the appellants’ assertion that any problems faced by the respondent are of its own making, is that the respondent did not bring urgent proceedings under the PIE Act for the eviction of the occupiers.

30. It appears to be the appellants’ contention that the respondent should have used the procedure created by section 5 of the PIE Act for urgent proceedings for eviction.

31. Section 5 of the PIE Act requires the applicant for eviction to prove that “there is a real and imminent danger of substantial injury to any person or property if the unlawful occupier is not forthwith evicted”, and that “the likely hardship to the owner … if an order for eviction is not granted … exceeds the likely hardship to the unlawful occupier … if an order for eviction is granted.”
32. We submit that the respondent could not possibly have satisfied these requirements.
  The appellant’s criticism of its conduct in failing to bring a section 5 application is not well-founded.

33. If the PIE Act permitted urgent evictions under these circumstances and on the grounds contended for by the appellants, the state would have failed to comply with its constitutional obligation to protect the right of access to housing.
34. The state has however not so failed.  The PIE Act, properly interpreted, provides the protection which the Constitution requires. 

The state’s obligations under section 26 (2) of the Constitution

35. Section 26 (2) requires the state “to devise a comprehensive and workable plan to meet its obligations in terms of the subsection.”
 The state is under an obligation to adopt and implement a reasonable programme.  In order to meet the standard of reasonableness, the programme “must include measures … to provide relief for people who have no access to land, no roof over their heads, and who are living in intolerable conditions or crisis situations.”
  The state’s programme, in short, must provide temporary relief for people in desperate need.  This includes those whose homes are under threat of demolition.

36. This case demonstrates yet again that the failure to provide at least temporary relief results in land invasions:
”The result is that people in desperate need are left without any form of assistance with no end in sight.  Not only are the immediate crises not met.  The consequent pressure on existing settlements inevitably results in land invasions by the desperate thereby frustrating the attainment of the medium and long term objectives of the nationwide housing programme.”

37. As was recently held by the High Court in another eviction case:
 “It is however apparent that there is a direct causal link between, on the one hand, the deliberate and sustained failure of the applicant to make any provision at all for people in their situation, and particularly the most desperate, and on the other hand, the occupation of the park.  The occupation of the land is a manifestation of the frustration which is directly connected to the applicant’s failure to recognise and to comply with its constitutional duties.”

38. If the occupiers’ homes are demolished and they are evicted from Modderklip, they will again be people in desperate need because they will have no access to land and no roof over their heads.

39. It is clear from the record that there is no programme on the East Rand (Ekurhuleni) which meets the needs of people in desperate need such as the occupiers.

40. The appellants have pointed to various statutory interventions as an indication that the state has fulfilled its constitutional obligations. It has, however, been made clear by this Court that a reasonable programme must consist of more than legislative measures:

“The State is required to take reasonable legislative and other measures. Legislative measures by themselves are not likely to constitute constitutional compliance. Mere legislation is not enough”.

41.
The failure of the state to make provision for people in desperate circumstances has the consequence that the eviction of the occupiers will lead to widespread homelessness.  This is the result of the breach by the government of its positive obligations under section 26 of the Constitution.  That breach will lead trigger a further breach, namely the deprivation of the occupiers’ right of access to housing.

EFFECT OF STATE’S BREACH OF ITS OBLIGATIONS TO THE OCCUPIERS, AND APPROPRIATE RELIEF
42.
The impact on the landowner of the state’s violation of the occupiers’ rights in terms of section 26 (2) has already occurred, and was the catalyst for the institution of these proceedings by the respondent.

43.
Because the state failed to provide alternative land for the occupiers, they occupied the respondent’s land. Because the state has failed to date to provide alternative land for the occupiers, the landowner’s eviction order has been rendered – as a matter of practicality – unenforceable.

44.
It is the landowner which seeks relief against the state in these proceedings. It is clear, however, that any determination of appropriate and effective relief for a breach of the landowner’s rights depends on the recognition of the tripartite relationship between the state, the landowner and the occupiers which characterises this case.

45.
The SCA fashioned a remedy which amounts to a suspension of the eviction order until such time as alternative land has been made available to the occupiers, while the landowner is compensated (by the state) for the loss of the use of its land in the interim.  This will avoid the consequences for the occupiers of the state’s breach of its obligations.

46.
Although there has been some debate over the source of the power to suspend orders of eviction, our courts have consistently over the years asserted and exercised that power.  It appears to arise from the inherent power of the courts to control execution, which is part of their process.  Under the common law, a stay will generally be granted where real and substantial justice requires a stay, or where injustice would otherwise be done.

47.
That power is now underscored by section 26 (3), which requires that “all the relevant circumstances” be considered before someone is evicted from his or her home.  This “serves a clear constitutional purpose….  The way in which the courts are to manage the process has accordingly been left as wide open as constitutional language could achieve, by design and not by accident, by deliberate purpose and nor by omission.”
   The consequence is that courts are given a broad discretion, which must obviously be exercised in accordance with the requirements and spirit of the Constitution. 

48.
The remedy ordered by the SCA was founded upon the court’s finding of inter-related breaches by the state of its duties to the occupiers and the landowner. The SCA found that the state, by failing to provide the occupiers with land, failed to protect the property rights of the landowner. The amici do not contend otherwise.

49.
We submit that the appellants are however correct in their contention that only the state is capable of depriving people of property in the sense in which that term is used in section 25 (1) of the Constitution.  Section 25 (1) is aimed at protecting private property rights against governmental action, and does not have horizontal application.

50.
This is relevant to a weighing of the competing rights and interests which are involved in an eviction case.  In each case the constitutional right to housing will have to be weighed against the common law property right.  In this context it is necessary to have regard to the fact that the state is also obliged by section 7 (2) of the Constitution to “promote” the rights in the Constitution.  To promote a right is to further it or advance it.  The duty to promote a right must include a duty to create an environment in which rights may be enjoyed.  Parties which act in accordance with the rule of law are entitled to receive the support of the law.  The state has at least an obligation not to create an environment in which people are not able to enjoy their rights under law.

51.
In the SCA one of the issues was whether this obligation goes further, and encompasses a duty under some circumstances to pay the cost of the enforcement of rights.  In these proceedings, the respondent supports the order made by the SCA.  There is no cross-appeal against the SCA’s setting aside of that part of the TPD order which required the state to take responsibility for the removal of the occupiers.  We submit that under these circumstances it is neither necessary nor desirable for this Court to deal with this question in these proceedings.

52.
The core of any solution is recognition that the occupiers should not be rendered homeless as a result of enforcement of the eviction order.  This approach is consistent with the principle established by the UN Committee on Economic, Social and Cultural Rights:

“Evictions should not result in individuals being rendered homeless or vulnerable to the violation of other human rights. Where those affected are unable to provide for themselves, the State Party must take all appropriate measures, to the maximum of its available resources, to ensure that adequate alternative housing, resettlement or access to productive land, as the case may be, is available”.

53.
The occupiers appear to accept that access to land will satisfy at least their immediate housing needs.  This case therefore again demonstrates the inter-connectedness of housing rights and land rights, which was again stressed by this Court in the PE Municipality case.  We submit that for this reason, the occupiers’ access to land is correctly at the core of the remedy granted by the SCA.

”The occupiers have a right to housing under section 26 (1). That it exists is not in issue. Nor is the extent of the right at stake in this case – it is limited to the most basic, a small plot on which to erect a shack or the provision of an interim transit camp. The people of Gabon have never asked for more, at least as far as we know”. 

54.
The order made by the SCA leaves it open to the state to choose how to meet its obligations, either by enabling the occupiers to remain where they have settled or by providing a reasonable substitute for what they currently have.

CONCLUSION

55.
Forced evictions impact deeply on the most vulnerable members of our society.  Homelessness places fundamental values and rights at risk.

56.
In these submissions we have referred to the actions of the state which have given rise to these eviction proceedings.  We have also referred to the inaction of the state, consisting of its failure to make provision for people in desperate circumstances, which has the consequence that homelessness will follow upon any eviction.  But the state and its machinery are pivotal to all evictions. The state is responsible for the law under which evictions takes place, its courts make eviction orders, and its agencies (the sheriff and police services) implement the orders of the court. The duty of the state to respect the right of access to housing by preventing homelessness arising from eviction orders therefore applies in respect of all eviction orders, whether or not they are initiated by the state or sought at its instance.

GEOFF BUDLENDER

Constitutional Litigation Unit

Legal Resources Centre
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