Court File No. 27216

IN THE SUPREME COURT OF CANADA

(ON APPEAL FROM THE COURT OF APPEAL FOR THE PROVINCE OF ONTARIO)

B E T W E E N:

TOM DUNMORE, SALAME ABDULHAMID

and WALTER LUMSDEN AND MICHEL DOYLE,

on their own behalf and on behalf of the

UNITED FOOD AND COMMERCIAL WORKERS INTERNATIONAL UNION

APPELLANTS

- and -

ATTORNEY GENERAL FOR THE PROVINCE OF ONTARIO,

HIGHLINE PRODUCE LIMITED, KINGSVILLE MUSHROOM FARM INC.

and FLEMING CHICKS

RESPONDENTS


-and-


LABOUR ISSUES COORDINATING COMMITTEE

     INTERVENER


AFFIDAVIT OF KEN GEORGETTI
I, Ken Georgetti, of the City of Ottawa, in the Regional Municipality of Ottawa-Carleton, MAKE OATH AND SAY:

LISTNUM 1 \l 1 
I am the President of the Canadian Labour Congress (the "CLC") and, as such, have knowledge of the matters to which I hereinafter depose.

LISTNUM 1 \l 1 
The CLC is the principal labour centre for the labour movement and the senior trade union organization in Canada.  The CLC is affiliated to over 80 trade union organizations engaged in collective bargaining and other trade union activities from coast to coast, representing approximately two million members in both the private and public sectors.  Major questions of policy with respect to the objectives and the direction of the trade union movement in Canada are ultimately researched, debated and decided at the level of the CLC.

LISTNUM 1 \l 1 
The CLC has its head offices in the City of Ottawa, in the Province of Ontario, where it maintains extensive administrative and research facilities, and where its senior administrative officers are based.

LISTNUM 1 \l 1 
The purpose of the CLC is to advance the economic and social welfare of Canadian workers and to forward the interests of affiliated trade unions by, inter alia, promoting the unionization of the workforce, advocating legislation which will safeguard the rights of workers, promoting the principles of free collective bargaining, and protecting and strengthening our democratic institutions.

LISTNUM 1 \l 1 
The CLC is committed to the principles enshrined in the Canadian Charter of Rights and Freedoms (the "Charter"), and aims to protect and further the rights of all workers in Canada.

LISTNUM 1 \l 1 
The CLC has historically advocated that all employees should be included in collective bargaining legislation in order to protect their fundamental rights of association to advance their interests.  In this regard, the CLC and its affiliated unions have advocated for the inclusion in collective bargaining legislation for historically disadvantaged groups such as agricultural workers, domestic workers and others, both domestically and in the international sphere. In fact, as noted in paragraph 99 of the factum filed by the Appellants, the CLC initiated a successful complaint to the ILO Freedom of Association Committee concerning the legislative repeal and exclusion of agricultural workers, at issue in the case at bar.

LISTNUM 1 \l 1 
Based on the advice of legal counsel, I understand that this case squarely raises before this Court fundamental issues with respect to the inclusion of employees in collective bargaining legislation and, in particular, the proper scope of the guarantee of freedom of association contained in section 2(d) of the Charter, the question of the scope of protection under section 15 of the Charter when historically disadvantaged employees are excluded from the protection and benefits of collective bargaining legislation, and the impact of section 1 thereon.  

LISTNUM 1 \l 1
In this connection, the rights of employees represented by the CLC to organize and collectively bargain will be materially affected by the disposition of the issues in the instant appeal, particularly since this case involves for the first time in this Court the question of the constitutionality of the repeal of legislative provisions granting access to collective bargaining.  This concern may be simply stated as follows: if the state is free to abolish collective bargaining rights for these vulnerable workers, it may be entitled to entirely dismantle the existing collective bargaining regime for everyone.

LISTNUM 1 \l 1 
As well, I am advised by legal counsel that this case provides the first occasion on which the Court has been asked to determine whether the exclusion from the protection and benefits of collective bargaining legislation of a group of employees who have been historically disadvantaged is a violation of section 15, under the unified approach to section 15 now adopted by this Court since the Law [GET WHOLE NAME OF CASE] decision.  

The CLC has long advocated on behalf of protection for, and has considerable expertise in regard to, the importance of collective bargaining as a mechanism for improving the conditions of employment for vulnerable and historically disadvantaged groups.

LISTNUM 1 \l 1
I have been informed by counsel that this Court has granted leave to intervene in this appeal to the Labour Issues Coordinating Committee, a large group of employers which supports the repeal of access to collective bargaining for employees in the agricultural sector. Our counsel have reviewed the material filed by the intervener. I am advised that the material discloses that the LICC intends to raise issues relating to circumstances in which it is appropriate to limit collective bargaining rights under section 1 of the Charter. In particular, the intervener(s proposed submissions relate to the circumstances in which it may be justified under section 1 of the Charter to exclude employees engaged in particular occupations or sectors from the protection of collective bargaining legislation,  where their work is considered to be essential, or on the basis that particular employers are alleged to be especially vulnerable: see, for example, paragraphs 44 of the Affidavit of Hector Delanghe, sworn May 19, 2000, in support of the LICC motion for intervention.

LISTNUM 1 \l 1 
The circumstances in which it may be justified to restrict collective bargaining rights for workers engaged in what are regarded as essential industries or on the basis of the alleged vulnerability of particular types of employers is a question of significant importance to Canadian workers and to the CLC.  As the umbrella organization for the majority of trade unions in Canada, the CLC is in a unique position to assist the Court with respect to these issues, given the CLC's extensive experience with collective bargaining for employees considered to be engaged in essential or sensitive services, both in Canada and elsewhere.

LISTNUM 1 \l 1
In summary, the Court(s decision in this appeal will have serious and far-reaching consequence upon the workers across Canada represented by the CLC, and upon workers that seek to be represented through collective bargaining by the CLC and its affiliates. As a result, the CLC respectfully seeks the opportunity to make submissions before this Court respecting the extent to which freedom of association as guaranteed by section 2(d) of the Charter should be interpreted to preclude legislative exclusion from access to collective bargaining, the extent to which the prohibition against discrimination under section 15(1) of the Charter precludes legislative exclusion of a historically vulnerable and disadvantaged group of workers from access to the protection and benefits of collective bargaining legislation, and the extent to which any of these rights and freedoms can be infringed under section 1 of the Charter.  

LISTNUM 1 \l 1 
In addition to its experience representing trade union interests across Canada, the CLC is also, through its work on trade unionism and collective bargaining in various international fora, in a unique position to make specific submissions on the relevance of international law protections both to the interpretation of section 2(d) of the Charter in the instant case, and to the question of the circumstances in which, under international labour conventions, it may be appropriate to restrict the collective bargaining rights of workers considered to be essential. 

LISTNUM 1 \l 1
If granted leave to intervene, the CLC would also make submissions respecting the relevance, application and effect of recent developments in the area of international law, and obligations and commitments entered into by the Canadian Government, with respect to the protection of core labour rights relating to freedom of association, including the right to organize and to bargain collectively. These developments include, most recently, the entering into by Canada and other countries of the 1998 ILO Declaration of Fundamental Principles, which commits all member countries, including Canada, (to respect, to promote and to realize the principles concerning the fundamental rights which are the subject of those Conventions, namely: (a) freedom of association and the effective recognition of the right to collective bargaining...(.

LISTNUM 1 \l 1
In this respect, if intervener standing is granted, it would be the submission of the CLC that this Court ought to reconsider its approach to the scope of section 2(d) in light of the recent developments and commitments of the Canadian Government in relation to the international protection of freedom of association referred to above. In this respect, I am advised by legal counsel that it would also be the submission of the CLC that this Court has consistently recognized the relevance of international norms and commitments in the context of interpreting various rights and freedoms guaranteed by the Charter. We will submit, accordingly, that this case provides the Court with an opportunity to consider whether it should modify its approach to the interpretation of section 2(d) of the Charter in the labour context and, in particular, to what extent section 2(d) should be interpreted consistently with the developing consensus in international law as to the scope of freedom of association as it relates to core collective bargaining activities.

LISTNUM 1 \l 1
Furthermore, if granted leave to intervene, the CLC would submit that, as a practical matter, the exclusion from the legislatively sanctioned mechanism for giving life and meaningful effect to the ability to bargain collectively in itself constitutes an infringement of  freedom of association, since as recognized internationally, collective bargaining is the (expression in practice of freedom of association in the world of work(. The CLC would further develop the submissions that this international recognition is also consistent with the underlying purposes and values of fundamental freedoms generally and section 2(d) of the Charter in particular.

LISTNUM 1 \l 1
The CLC has previously been granted intervener status by this Court in a number of Charter and human rights cases, including:

Reference Re Workers' Compensation Act, 1993 (Newfoundland), [1989] 1 S.C.R. 922; 
Lavigne v. Ontario Public Service Employees Union et al., [1991] 2 S.C.R. 211; 
Renaud v. Board of School Trustees, School District No. 23 (Central) Okanagan et al., [1992] 2 S.C.R. 970;

 Egan v. The Queen, [1995] 2 S.C.R. 513;

Vriend v. Alberta (Attorney-General), [1998] 1 S.C.R. 493; 

Delisle v. The Attorney General of Canada, [1999] 2 S.C.R. 989; 

United Food and Commercial Workers, Local 1518 v. K-Mart Canada Limited, [1999] 2 S.C.R. 1083; 

United Food and Commercial Workers, Local 1288P v. Allsco Limited, [1999] 2 S.C.R. 1136; and

B.C. (Public Service Employee Relations Commission) v. B.C.G.E.U., [1999] 3 S.C.R. 3

LISTNUM 1 \l 1
Thus, this Court has consistently recognized the interest and contribution of the CLC in relation to Charter issues affecting the constitutional rights and freedoms of its members and Canadian workers generally, permitting the CLC to file written submissions and to participate in oral argument before the Court. 

LISTNUM 1 \l 1
Indeed, the CLC sought and was granted intervener status in the Delisle case, which involved a Charter challenge to the ongoing exclusion of RCMP police officers from access to statutory collective bargaining (although not, as in this appeal, the repeal of existing coverage for an historically vulnerable and disadvantaged group).  

LISTNUM 1 \l 1
I am advised by counsel that, as is evident from the Supreme Court(s reasons, the alleged infringement in Delisle, as framed by the appellant and as addressed by the Court, was the denial of (protection against unfair labour practices( (see Justice L(Heureux-Dubé(s reasons at paragraph 2). Indeed, as Justices Cory and Iacobucci observed in their reasons, the issue raised and decided in Delisle was not whether (the total exclusion of RCMP members from the....collective bargaining regime( violated section 2(d); rather, the issue was whether the exclusion from the unfair labour practice provisions restricted the right to form a union (see paragraph 151; see also paragraph 149).  Finally, Justice Bastarache, writing for the majority dismissing the appeal, concludes at the outset of his reasons that there was no infringement of section 2(d) because RCMP members are protected (against any interference by management in the establishment of an employee association... independently of any legislative framework(. 

LISTNUM 1 \l 1
In other words, if granted leave to intervene in this appeal, the CLC will submit that, as argued and ultimately decided, the Delisle appeal was primarily confined to the question of whether the impugned legislation infringed membership and formational activity acknowledged to be protected by section 2(d) of the Charter. The majority found that section 2(d) already provided direct protection for that activity (ie. forming an employee association) because the employer was the government, and was therefore bound by the Charter (see Justice Bastarache(s reasons at paragraph 10). 

LISTNUM 1 \l 1
By contrast, if granted leave to intervene in this appeal, the CLC would maintain that the legislative repeal and exclusion at issue, in purpose and effect, stripped agricultural workers of any effective and practical right to engage in collective bargaining, and that this strikes at the core of the values and principles underlying section 2(d), including the principle that the freedom of association guarantee is violated when legislation restricts the ability of individuals to engage in activity on a collective basis when that activity is lawful when performed alone (in this appeal, bargaining with one(s employer).  Delisle arose in an entirely different factual context and history, and was simply not argued nor ultimately considered by the Supreme Court on those terms. (Nor, I am advised, did the Delisle case involve exclusion of a historically disadvantaged group of employees for the purposes of section 15 of the Charter). 
LISTNUM 1 \l 1
To be clear (and as noted by Cory and Iacobucci at paragraph 51 of their dissenting reasons), several interveners (including the CLC) raised broader issues in Delisle, including whether section 2(d) protects associational collective bargaining. However, as it turned out, the appellant in Delisle focussed his argument on the claim that section 2(d) protected RCMP members from interference in the formation of a union, and that the purpose and effect of the legislation was to interfere in this protected associational activity.  It would be the CLC(s submission that both the majority and dissenting judgments approached the case on this basis, disagreeing primarily over the identification and assessment of the legislative purpose. In the instant appeal, however, the substance of the associational activity which the CLC would submit is protected by section 2(d) is different than that considered by the Court in Delisle, as is the alleged unconstitutional legislative purpose and effect and the specific factual and historical context in which the appeal arises. 

LISTNUM 1 \l 1
In this regard, the CLC would not, if leave to intervene were granted, claim that there is a constitutional right under section 2(d) to be included or certified under a particular collective bargaining regime. Rather, we would submit, inter alia, that section 2(d) protects the right of individuals to bargain together where they have a legal right to do so alone. In the case under appeal, the impugned legislation effectively precludes a historically disadvantaged and vulnerable group of workers from bargaining together, even though they are lawfully entitled to bargain individually.

LISTNUM 1 \l 1
To summarize, if granted leave to intervene, the CLC would develop the submission that the freedom of association guarantee should be interpreted so as to extend to the freedom of employees to bargain together collectively, and that the impact of legislative exclusion from a statutory collective bargaining regime is to interfere with that constitutionally protected freedom.

LISTNUM 1 \l 1 
Furthermore, if granted leave to intervene, the CLC would also advance the argument that this appeal fundamentally differs from the circumstances before the Court in Delisle, in that in that case the Court emphasized the extent to which protection for  the right to join and form and association was, on the facts in Delisle, independently guaranteed by the Charter because the employer (the RCMP) was itself a governmental entity to which the Charter applied.  In this respect, I have been advised by our legal counsel that our submissions would also, inter alia, seek to distinguish the Delisle case, based upon the following observations by Justice L(Heureux-Dube (at paragraphs 6 to 7 of her reasons in Delisle):

([I]n cases where the employer does not form part of government, there exists no Charter protection against employer interference. In such a case, it might be demonstrated that the selective exclusion of a group of workers from statutory unfair labour practice protections has the purpose or effect of encouraging private employers to interfere with employee associations. It may also be that there is a positive obligation on the part of governments to provide legislative protection against unfair labour practices or some form of official recognition under labour legislation, because of the inherent vulnerability of employees to pressure from management, and the private power of employers, when left unchecked, to interfere with the formation and administration of unions...  I do not believe that positive government action to include workers in a particular scheme is required when the Constitution itself prohibits the activities that the claimant alleges interfere with his freedom of association and expression(.

LISTNUM 1 \l 1 
The CLC also seeks leave of this Honourable Court to allow the late filing of this application for intervener status. In this respect, the CLC was not in a position to make a determination to seek intervener status in this appeal until recently. In this respect, we only became aware last month of the intervention of the Labour Issues Coordinating Committee in this matter.  Having then instructed counsel to review the LICC intervention materials last week, it became apparent to us that the intervener LICC was raising issues relating to the viability and appropriateness of collective bargaining for workers who are considered by the Legislature to be essential.  Furthermore, upon being informed of the existence and substance of the LICC(s intervention, the CLC determined that it should apply for intervention in this case so as to ensure that the Court is provided with the necessary and appropriate balance and perspective. 

LISTNUM 1 \l 1
Moreover, upon being advised of the LICC(s intervention, we requested our legal counsel to review the factum filed by the Appellants. Our legal counsel advises us that, in its view, the submissions which the CLC would make if granted intervener status, would not duplicate those advanced by the Appellants.

LISTNUM 1 \l 1
As a result, we have now determined that the CLC should seek intervener status so as to place before the Court our experience and expertise in relation to: (1) collective bargaining in allegedly essential or sensitive occupations or functions; (2) the application of longstanding and more recent international norms, treaties and obligations surrounding freedom of association; (3) the extent to which collective bargaining constitutes the exercise by workers of their fundamental associational freedom; and (4) the impact on workers, particularly those who are historically disadvantaged, of exclusion from a statutory collective bargaining regime.

LISTNUM 1 \l 1 
In order to ensure that its participation in this appeal will not delay the proceedings or prejudice the parties to this appeal, the CLC would propose the following terms for its intervention, as well as any such other such terms as this Court may deem appropriate:

LISTNUM 1 \l 2
the CLC's factum would be served and filed on such date as the Court may determine appropriate;

LISTNUM 1 \l 2
the CLC's factum will be no greater than 20 pages in length; 

LISTNUM 1 \l 2
the CLC's oral submissions, if permitted, would not exceed 20 minutes in duration; and

d.    
neither the CLC(s factum nor its oral submissions would duplicate the factum already filed by the appellant, or its oral submissions before this Court. 

LISTNUM 1 \l 1 
I make this Affidavit in support of a Motion by the Canadian Labour Congress for leave to intervene in this proceeding and for no other or improper purpose.

SWORN BEFORE ME in the City of             
)

in the Province of Ontario, this       day of
)

September, 2000




)

)
                                          
)
KEN GEORGETTI

                                                                 
)

Commissioner for Taking Affidavits, etc.

