To be argued by:
Dani el Smrl ock
Estimated Tine: 60 m nutes
STATE OF NEW YORK
COURT OF APPEALS

CAMPAI GN FOR FI SCAL EQUITY, INC., AM NI SHA BLACK,

| NNOCENCI A BERGES- TAVERAS, BEI NVENNI DO TAVERAS, TAN A
TAVERAS, JOANNE DEJUSUS, ERYCKA DEJESUS, ROBERT
JACKSQN, SUVAYA JACKSQON, ASMANHAN JACKSQON, HEATHER
LEWS, ALINA LEWS, SHAYNA LEWS, JOSHUA LEW S,

LI LLI AN PAI G5, SHERRON PAI GE, COURTNEY PAI GE, VERN CE
STEVENS, RI CHARD WASHI NGTON, MARI A VEGA, JI MW VEGA,
DOROTHY YOUNG AND BLAKE YOUNG,

Plaintiffs-Appellants,
- agai nst -
THE STATE OF NEW YORK, GEORGE E. PATAKI, as Gover nor
of the State of New York, and M CHAEL H URBACH, as
Tax Conm ssioner of the State of New York,

Def endant s- Respondent s.

DEFENDANTS- RESPONDENTS' BRI EF

ELI OT SPI TZER
Attorney Ceneral of the
State of New York

Attorney for Defendants-Respondents

The Capitol

Al bany, New York 12224
CAI TLIN J. HALLI GAN Tel ephone: (518) 473-0903
Solicitor Ceneral

Dat e Conpl eted: April 9, 2003
DANI EL SM RLOCK
Deputy Solicitor General

DENI SE A. HARTMAN

MELANI E L. OXHORN

JEAN LI N

DEON NOSSEL

Assi stant Solicitors General

ROBERT M BLUM
Assi stant Attorney General

of Counsel

Reproduced on Recycled Paper



TABLE OF CONTENTS

Prelimnary Statenent

Questions Presented .

St at enent of Facts

ARGUVENT

Overview of the New York City School System.
Overvi ew of State Education Policy and Fundi ng

State and City Academ c Standards and
Assessnent Systens Ce e

The Present Case
A Levittown .

B. The CFE litigation

1. Initial proceedings . C

2. This Court’s decision in E

3. The trial court’s decision .o
4. The Appellate D vision s decision

STANDARD OF REVI EW

PO NT |

- THE APPELLATE DI VI SI ON CORRECTLY REJECTED
PLAI NTI FFS EFFORT TO REDEFI NE THE M NI MAL
STANDARDS FOR A SOUND BASI C EDUCATI ON
ESTABLI SHED BY THE COURT IN CFE 1|.

18
22
22
25
25
26
29
32
39

39

42

A As This Court Held in CFE I, the Text, Hi story,
and Judicial Construction of the Education Article

Leave No Doubt That it Inposes Only a Duty to
Provide “Mnimally Adequate” Educati onal
Qpportunities. Coe

1. The plai n | anguage and purpose of the
Education Article establish that the
Article nust be construed to require
only the opportunity to obtain a
m ni mal | y adequat e education

43

43



PO NT

TABLE OF CONTENTS (Cont’ d)

(cont’ d)

Page
2. This Court, in CFE I and el sewhere, has
al ready held that the Education Article
i nposes only a mninmal obligation upon
the State . . . . . . . . . . . . . . . . 45

Plaintiffs’ Insistence on a Constitutional
Standard Defined by the H gh Standards of the
Board of Regents Rather Than the M ninal Level of
Adequacy Established by CFE I Wul d Reverse the
Rol es of the Courts and the Regents, Wth Courts
M cromanagi ng Schools Wiile the Regents

Interpret Constitutional Provisions. . . . . . 47

1. The standard of m ni mal adequacy
established by CFE | conports with the
limted role of the judiciary in overseeing
public education. . . . . . . . . . . . . 47

2. Definition of the “mninmally adequate”
standard required by the Constitution
is not the province of the Board of
Regents. . . . . . . . . . . . . . . . . 50

The Regents Learning Standards Are
Aspirational, and Cannot Be Equated with
“Mninmally Adequate” Education Required by the
Education Article Y 4
Students Need not Satisfy the Regents Learning
Standards to Attain “the Basic Literacy,

Cal cul ating, and Verbal Skills Necessary to

Enabl e Children to Eventually Function
Productively as Cvic Participants Capabl e of
Voting and Serving on a Jury.” . . . . . . . . 62

1. A sound basi c education need not prepare
children for high-Ievel conpetitive
enploymrent . . . . . . . . . . . . . . . 62

2. The Regents Learni ng Standards provide

skills far beyond those necessary to
prepare children to be responsible voters

i



PO NT |

and jurors. . . . . . . . . . . . . . . . 66

TABLE OF CONTENTS (Cont’ d)

Page
THE STUDENTS I N THE NEW YORK CI TY SCHOCL
SYSTEM HAVE THE OPPORTUNI TY TO OBTAIN AND I N
FACT RECEI VE A SOUND BASI C EDUCATION. . . . . 72
The Performance of New York City El ementary
And M ddl e- School Students on Nationally-
Nor med St andardi zed Tests Denonstrates That
They Receive a Sound Basic Education. . . . . 74
The Performance of New York Gty Hi gh Schoo
Students on the Regents Conpetency Tests
Denonstrates That They Receive a Sound Basic
Education. . . . . . . . . . . . . . . . . . . 85

The I nputs Available to the New York City
School System Are Sufficient to Provide
Students with the Cpportunlty to btain a Sound

Basi ¢ Education. . . . e . . ... 89
1. The teachers in the Gty schools are
adequate. . . . . . . . . . . . ... ..
2. New York City's school facilities are
adequate. . . . . . . . . . . . . . . . . 96
a. The facilities are in sufficiently
good repair to permt students to
get a sound basic education. . . . . 96
b. City school facilities are not so
crowded that they prevent dellvery
of a sound basic education. . . .99
C. Classes in the Cty schools are
not too large to permt delivery
of an adequate education . . . . . . 100
3. The “instrunmentalities of |earning” provided
to City students are adequate. . . . . . 104

4. The speci al progranms provided by the
Cty schools are adequate . . . . . . . . 106

il



PO NT 11

TABLE OF CONTENTS ( Cont’ d)

THE APPELLATE DI VI SI ON CORRECTLY FOUND THAT
PLAI NTI FFS FAI LED TO PROVE A CAUSAL LI NK
BETWEEN THE STATE' S FUNDI NG SYSTEM AND ANY
PROVEN FAI LURE TO PROVI DE A SOUND BASI C
EDUCATI ON TO THE C TY' S CHI LDREN

The Funds Avail able to the BCE Are Adequate to

Support a Sound Basic Education in the Cty’'s

School s. C e e e

1. Any claimof “gross and gl aring inadequac
in education funding is belied by the fac

that the Gty is one of the nation’s
| eaders in education spending.

a. Nat i onal rather than regiona
conpari sons of education spending
are relevant to the issue of the
sufficiency of the BOE s fundlng
| evel . :

B. Plaintiffs cannot establish that the
BOE' s funding | evel falls below the
constitutional mninmmby relying on
the cost of living in New York City

C. The success of Catholic schools and
of sone | ower-spendi ng public school
the Gty denonstrate that the BCE
has sufficient resources to provide
sound basi c educati on. Co

2. Any | ack of a sound basic education is
attributable to | ocal m snmanagenent, wast
or corruption.

a. The BCE mi smanaged its resources by

substantial ly overspendlng on speci al

educat i on prograns.

v

108

111

y”
t

111

115

117

S in

a

€,
125

127



PO NT 1|

TABLE OF CONTENTS (Cont’ d)

(Cont’ d)

Page
b. The BOE' s ineffective managenent of
adm ni strative and teaching staff
contributed to any perceived
educational deficiencies in the
Gty. . . . . . . . . . . .. ... 131

C. The BOE's policies related to
facilities have generated significant
wast e. e ¥

d. Fraud and corruption in the Cty’'s
public school system have led to the
squandering of significant resources. 136

e. The City’'s recent sweepi ng education
reforns corroborate defendants’
evi dence of m smanagenent and
corruption and show that increased

funding is not the solution . . . . 138
Even if the BOE's Total Funding is Deemned
Insufficient, the State is Still Not Liable
Because t he Clty Has Substantlally Under f unded
Its Schools. . . . . . Coe coe e 142

1. The Gty has substantially underfunded its
schools. . . . . . . . . . . . . . . . . 143

2. The State should not be held responsible
for the City's choice to fund its school s
at such relatively lowlevels . . . . . . 146

In Any Event, Plaintiffs Have Failed to Prove a
Significant Correl ati on Between Increased Fundi ng

and Student Performance . . . . . . . . . . . 150

1. Plaintiffs failed to prove any correlation
bet ween i ncreased fundi ng and enhanced
achieverent . . . . . . . . . . . . . . . 150



TABLE OF CONTENTS ( Cont’ d)

Page
PONT Il (cont’d)
2. There is no correl ati on between funding
and student perfornmance because factors
extrinsic to the education system account
in large part for performance in schools 155
PONT IV - |F TH'S COURT WERE TO HOLD THAT THE STATE HAS

PO NT V -

CONCLUSI ON

VI OLATED THE EDUCATI ON ARTI CLE, | T SHOULD

REJECT PLAI NTI FFS' PROPOSED REMEDY AND | NSTEAD

| NSTRUCT THE LEG SLATURE AND EXECUTI VE

TO RECTI FY ANY CONSTI TUTI ONAL DEFICIENCIES I T
FINDS . . . . : . 160

THE APPELLATE DI VI SI ON PROPERLY DI SM SSED

PLAI NTI FFS" CLAI M UNDER TI TLE VI DI SPARATE
| MPACT REGULATIONS . . . . . . . . . . . . . 180

188

GLOSSARY OF EDUCATI ON ACRONYMS . . . . . . . . . . . . . . . 189

vi



TABLE OF AUTHORI TI ES

Page

Cases
Abbott v. Burke (Abbott 1),

100 N.J. 269, 495 A 2d 376 (1985 . . . . . . . . . . 176n
Abbott v. Burke (Abbott I1),

119 N.J. 287, 575 A.2d 359 (19%90) . . . . . . . . . . . 176
Abbott v. Burke (Abbott I111),

136 N.J. 44, 643 A 2d 575 (1994 . . . . . . . . . . . . 176
Abbott v. Burke (Abbott 1V),

693 A 2d 417 (N.J. 1997) . . . . . . . . . . . . . . . . 176
Abbott v. Burke (Abbott V),

153 N.J. 480, 710 A.2d (N.J. 1998) . . . . . . . . . . . 176
Al exander v. Sandoval

532 U.S. 275 (2001) . . . . . . . . . . . . . . . . Passim
Ander son v. Regan

53 N.Y.2d 356 (1981) . . . . . . . . . . . . . . . . . . b2
Bd. of Educ. v. Anbach,

90 A.D.2d 227 (3d Dep’t 1982) . . . . . . . . . . . . . b4
Board of Educ. v. City of New York

41 N.Y.2d 535 (1977) . . . . . . . . . . . . . . . . . . l4s8
Board of Educ., Levittown Union Free Sch.

Dist. v. Nyquist, 83 A D.2d 217 (2d Dep’t 1981) . . . . 24
Board of Educ., Levittown Union Free Sch.

Dist. v. Nyquist, 57 N.Y.2d 27 (1982) . . . . . . . Passim

Canpaign for Fiscal Equity v. State
(“CFE Trial”), 187 Msc.2d 1 (Sup. &¢. N Y. Co. 2001) . 173

vil



TABLE OF AUTHORI TI ES ( Cont’ d)

Page

Cases (Cont’ d)
Canmpai gn for Fiscal Equity v. State

(“CFE Appeal ™), 295 A.D.2d 1 (1% Dep't 2002) . . . Passim
Canpaign for Fiscal Equity v. State

(“CFE 1”), 86 N.Y.2d 307 (1995 . . . . . . . . . . Passim
Campbel | County School District v. Wom ng,

907 P.2d 1238 (Wo. 1995 . . . . . . . . . . . . . . . 173
Cannon v. University of Chicago,

441 U. S. 677 (1979 . . . . . . . . . . . . . . . . . 186n
Ceaser v. Pataki, 2002 U S. Dist. LEXI S 5098

(S.D.N. Y. March 25, 2002) ..
City of New York v. State of New York,

94 N.Y.2d 577 (2000) . . . . . . . . . . . . . . . . . 1l11n
DeRol ph v. Chio,

78 Chio St. 3d 193 (Ghio 1997) . . . . . . . . . . . . . 177
DeRol ph v. State (DeRolph 11),

89 Chio St. 3d 1, 728 N.E.2d 993 (2000) . . . . . . . . 178
DeRol ph v. State (DeRolph I11),

93 Chio St. 3d, 754 N.E. 2d 1184 (2001) . . . . . . . . . 179
DeRol ph v. State (DeRol ph 1V),

97 Chio St. 3d 434, 780 N.E.2d 529 ( 2002) . . . . . . . 179
Donohue v. Copi ague Uni on Free School Dist.,

47 N.Y.2d 440 (21979) . . . . . . . . . . . . . . . . 19, 158
Freitag v. New York Tines,

260 A.D.2d 748 (3d Dep’t 1999 . . . . . . . . . . . . 114n
Gonzaga University v. Doe,

536 U.S. 273 (2002) . . . . . . . . . . 181, 184, 186, 187

G eene v. Xerox Corp.
244 A.D.2d 877 (4'" Dep’'t 1997) . . . . .. . . . . . 114n

viil



TABLE OF AUTHORI TI ES ( Cont’ d)

Page

Cases (Cont’ d)
@Quilino v. Board of Educ.,

2002 U.S. Dist. LEXIS 22698

(S.D.N.Y. Nov. 22, 2002) . . . . . . . . . . . . . . . . ls7
Heard v. Cuono,

80 N.Y.2d 684 (1993) . . . . . . . . . . . . . . .. ..1n
Hernes v. Board of Educ.,

234 N Y. 196 (1922) . . . . . . . . . . . . . . . o.o.o.0ar
Hof fman v. Board of Education of the Gty of New York,

49 N.Y.2d 121 (21979) . . . . . . . . . . . . . . .. o.o.o4ar
Hul | v. Al brecht,

950 P.2d 1141 (Ariz. 1997) . . . . . . . . . . . . . . 173n
Judd v. Board of Educ.,

278 N.Y. 200 (1938) . . . . . . . . . . . . . . . . . 43-44
Lavette M, Mutter of,

35 N.Y.2d 136 (1974) . . . . . . . . . . . . . . .. ..1n
Lechuga v. Crosl ey,

228 F. Supp. 2d 1150 (D. Or. 2002) . . . . . . . . . . . 187
McCain v. Koch,

70 N.Y.2d 109 (1987) . . . . . . . . . . . . . . ... .17
MIliken v. Bradley,

418 U.S. 717 (1974) . . . . . . . . . . . ... . . .. 147
NAACP v. Yonkers,

197 F.3d 41 (2d Gr. 1999 . . . . . . . . . . . . . 93, 151
New York Public Interest Research Group, lInc. V.

Steingut, 40 N.Y.2d 250 (1976) . . . . . . . . . . . . . 167

People v. Devlin,
33 NY.2d 269 (1965) . . . . . . . . . . . . . . . . . 111n

X



TABLE OF AUTHORI TI ES ( Cont’ d)

Cases (Cont’ d)

REFI1.T. v. Cuono,
86 N.Y.2d 279 (1995)

43,

Robi nson v.
62 N.J.

Cahill (Robinson
473 (1973)

Robi nson v.
63 N.J.

Cahill (Robinson
196 (1973)

Robi nson v.
67 N.J.

Cahi || (Robi nson
35 (1973)

Robi nson v.
69 N.J.

Cahi Il (Robinson
133 (1975)

Robi nson v.
69 N.J.

Cahi || (Robi nson
449 (1976)

Robi nson v. Cahill (Robinson V1),
70 N.J. 155, nodified, 70 N J. 464,
and di ssolved, 70 N. J. 465 (1976)

Robi nson v. Kansas,
295 F.3d 1183 (10" Cir.

2002)

Roosevelt El enentary Sch. Dist.
877 P.2d 806 (1994)

No. 66 v. Bishop,

Rose v. Council for Better Educ., Inc.,
790 S.W2d 186 (Ky. 1989)
Sage v. Fairchild-Searingin Corp.
70 N.Y.2d 579 (1987)
Sout h Canden Citizens in Action v. New Jersey

Dept. of Envtl. Protection,
274 F.3d 771 (3d Gr. 2001)

W sconsin v. Yoder,

406 U.S. 205 (1972)

Witwck School for Boys v. Hll,

11 N.Y.2d 182 (1962)

116, 126, 161n
174
175
175

175

175

175

187

173n

172

141

187

67n

146



TABLE OF AUTHORI TI ES ( Cont’ d)

New York Constitution

art. |, 8 11 . . . . . . . . . . . . . . . .. . . .. . . . .. 25
art. XI, 81 . . . . . . . . . . . . . . . . . . . . . . 25 43

State Statutes

C P. L.
Educ.
Educ.
Educ.
Educ.
Educ.
Educ.
Educ.
Educ.
Educ.
Educ.
Educ.
Educ.
Educ.
Educ.
Educ.
Educ.
Educ.
Educ.
Educ.
Educ.

5501(b) . . . . . . . . . . . . . . . . . .. 39 4
202(1) . . . . . . . . . . . . .. . .. . . . .. 15
7 L
305(2) . . . . . . ..o s s
576 . . . . . . . . . . . . . . . . . . . . . . . 148
801 . . . . . . . .2
804 . . . . . . ... s 2
806 . . . . . . . L2
808 . . . . . . L2
1704 . . . . . L .12
2552 . . . . . . L Lo s 09
2554 . . . . . . . . . . . . . . . . . . . . .10, 146
2567 . . . . . . . . . . . . . . . . . . . . . . 149n
2576 . . . . . . . . . . . . . . . . . . 15, 146, 148
2590 . . . . . . . . . . . . . . . . . . . . . . . 138
2590-¢c . . . . . . . . . . . .. . .. ... ... 10
2590-d . . . . . . . . . . . . . . . . . . . ... 10
2590-g . . . . . . . . . . . . . . . . . . . . .. 146
2590-i . . . . . . . . . . . . . . . . . . . . . . lse
3202 . . . . . . . . . . ... ... ... .. T0
3204 . . . . . . . . . . . . . . . . . . . . .12, 53n
Educ. 3212 . . . . . . . . . . . . . . . . . . . . . . 158n
Educ. 3602-e(10) . . . . . . . . . . . ... .2
Educ. , art. 65, part | . . . . . . . . . . . . . . . . .. 12
Jud. L. §8510. . . . . . . . . . . . . . . . . . . . ... . 068
1795, ch. 75 . . . . . . . . . . . . . . . . . . . . ... 44
1812, ch. 242 . . . . . . . . . . . . . . . . . . .. .. 44
1874, ch. 421 . . . . . . . . . . . . . . . . . . . ... 44
1894, ch. 556 . . . . . . . . . . . . . . . . . . 44,126,146n
1976, ch. 132 . . . . . . . . . . . . . . . . . . . 138, 149n
2002, ch. 91 . . . . . . . . . . . . . . . . . . . . 138,149n

L I T T A A B S B
(0 LN LN LY LI LN (DY LI LN (DN (DD LN LD (DD LOD LN (DN (O LN LN (O LD LN

mrrrerr

xi



TABLE OF AUTHORI TI ES ( Cont’ d)

Page

State Rules and Requlations
8 NY.CRR 8§ 100.2(p) 13
8 NY.CRR 8 120.3 . . 13
8 NY.CRR, part 120 68- 69
United States Constitution
14" Anmend. 25
Federal Statutes
20 U.S.C. 8§ 12329 185
20 U.S.C. 8% 6301-14 12
28 U.S.C. § 1865(b) 68
42 U.S.C. 8§ 1971(cC) . . . . . . .. 69
42 U.S. C. 8 1973b(e)(2) . . . . . . . . ..o 69
42 U.S.C. § 1983 . . . . . . . . . . . . . . . . . . . . Passim
42 U.S.C. 88 2000d - 2000d(6). . . . . . . . . . . . . . 25, 180
Federal Rules and Requlations
34 CF.R 8 100.3 . . . . . . .o 25, 181n
Miscellaneous
2001 Assenbly Bill 11627 (2002) . . . . . . . . . . . . . .. 11
A Nation at Risk: The Inperative for Educational Reform

(A 1983 report by Nation Conm ssion of Excellence

in Education) . . . . . . . . . . . . . . . . . . ... 59

After Disputes on Scoring, School System Switches Provider of
Readi ng Test s,
Abby Goodnough, N. Y. Tinmes, Sept. 28, 2002 . . . . . . 76n

Catholic Schools in New York Gty (March 2001) . . . . . . 122n

Certified Teacher Ranks Soar to 97%

Xii



Al'ison Gendar, Daily News, Aug. 23, 2002 . . . . . . . . 95

TABLE OF AUTHORI TI ES (Cont’ d)

Page
Miscellaneous (Cont’ d)
Chancellor Klein's Testinony Before the

State School Board Task Force (Jan. 16, 2003) . . . . . 139
Chancel |l or Seeks to Shift Control in School -Building,

Edward Wwatt, N Y. Tines, Aug. 8, 20012 . . . . . . . . . 135
Depart nent of Education and UFT Announce Proposed

Modi fication of Contract (Sept. 30, 2002) . . . . . . . 140
Hi gher, But Hol | ow, Acadeni ¢ St andards,

Di ane Ravitch, N.Y. Tinmes, Feb. 6, 1999 . . . . . . . . 62
| ndi vi dual s Guar ant ee Owm_Success,

Ki m Kruger, Tinmes Union, May 18, 1998 . . . . . . . . . 62
Mayor’ s Managenent Report: Prelimnary Fiscal 2003 . . . . . 100
Mayor M chael R. Bl oonmberg and Chancell or Joel

|. Klein Announce Reforns of |nstruction and

Services for Al Special Education Students

in New York Gty (April 3, 2003) . . . . . . . . . . 140,141
Mayor M chael R. Bl oonberg and School Chancell or Joel

|. Klein Announces |lnitiative to Pronpte

Princi pal Leadership and Accountability in

Schools (Dec. 11, 2002) . . . . . . . . . . . . . . 140,141
Mayor Sets Plan for Tight Control Over City School s,

Abby Goodnough, N.Y. Tinmes, Jan. 16, 2003 . . . . . . . 12
New York City Board of Education, Report on the

2002 Results of the State Elenentary and

| nternedi ate Math Assessnments and the

Conmbined City and State Assessnents . . . . . . . . . . 76n
New York City Dep’'t of Educ., “Budget Operations and Review,

Emanuel Tobier, (May 2001) . . . . . . . . . . . . . . . 18
New York City Dep’'t of Educ. Statistical Summaries . . . . . 100

New Conpact for Learning (1991) . . . . . . . . . . . . . . . 60

xiil



N.J. Const., art. VIII, §8 4, cl. 1

TABLE OF AUTHORI TI ES (Cont’ d)

Miscellaneous (Cont’ d)

New St andards Perfornmance Standards: Engli sh Language
Arts, Preface, “Standards for Standards”

Note, To Render Them Safe: The Analysis of State
Constitutional Provisions in Public School Finance

Reform Litigation, WIlliamE. Thro,
75 Va. L. Rev. 1639 (1989)

Qccupational Enploynent Projections to 2010,
Dani el E. Hecker, Mnthly Labor Review, Nov. 2001

Chio Const. art. VI, § 2

Paper, Pencils and Planes to the Carri bean

Profile of Sel ected Social Characteristics: 2000,
U. S. Census Bureau . )

Refl ections One Decade After A Nation at Ri sk,
Terrel H Bell (April 1993) .

Renmar ks by Mayor M chael R Bl oonberg, Mj or Address
on Education at New York Urban Leaque’'s Dr. Martin

Lut her King Jr. Synposium (Jan. 15, 2003)

Report on I nplenentation of a System of Accountability for

St udent Success (SASS), SED (July 2001)

Revi sed Record of Constitutional Convention of 1894 .

Revi sed Record of the Constitutional Convention of
the State of New York, (Vol. Il 1900)

School Choi ce and Public Funding, School Choice
and Social Controversy, Stephen D. Sugarman

Tenporary State Conmmi ssion on the 1967 Constitutional
Conventi on: Educati on e e

The Constitutional Hi story of New York,

X1V

174n

22

43n

64
177n

137

66

160

139

20

61n

67n

91

53n



C. Lincoln (2906) . . . . . . . . . . . . . . . . 126, 146n

TABLE OF AUTHORI TI ES ( Cont’ d)

Page
Miscellaneous (Cont’'d
The Evolution and | nplenentation of Educati onal
Ri ghts Under the New Jersey Constitution of 1947
Paul L. Tractenberg (29 Rutgers L.J. 827 (1999) . . . . 175

XV



STATE OF NEW YORK
COURT OF APPEALS

CAMPAI GN FOR FI SCAL EQUITY, INC., AM NI SHA BLACK

| NNOCENCI A BERGES- TAVERAS, BEI NVENNI DO TAVERAS, TAN A
TAVERAS, JOANNE DEJUSUS, ERYCKA DEJESUS, ROBERT
JACKSQN, SUVAYA JACKSQON, ASMANHAN JACKSQON, HEATHER
LEWS, ALINA LEWS, SHAYNA LEWS, JOSHUA LEW S,

LI LLI AN PAI GE, SHERRON PAI GE, COURTNEY PAI GE, VERN CE
STEVENS, RI CHARD WASHI NGTON, MARI A VEGA, JI MW VEGA,
DOROTHY YOUNG AND BLAKE YOUNG

Pl aintiffs-AppellaNs,
- agai nst -
THE STATE OF NEW YORK, GEORGE E. PATAKI, as Gover nor
of the State of New York, and M CHAEL H URBACH, as
Tax Conm ssioner of the State of New York,

Def endant s- Respondent s.

DEFENDANTS- RESPONDENTS'’ BRI EF

Preliminary Statement

The outconme of this appeal follows directly fromthis
Court’s decision in its first consideration of the case eight
years ago (“CFE 17). At issue then was the neani ng of the
Education Article of the State Constitution, which nandates that
“[t]he legislature shall provide for the maintenance and support
of a systemof free common schools, wherein all the children of
this state may be educated.” In CFE I, the Court noted that the
Article “requires the State to offer all children the opportunity

of a sound basic education,” and provided the parties with a



“tenplate” of that requirenent: According to the Court, as |ong
as students in the New York City public schools receive an
education that is “mninmally adequate” to give them“the
opportunity to acquire the basic literacy, calculating and ver bal
skills necessary to enable themto function as civic participants
capabl e of voting and serving as jurors,” the State “will have
satisfied its constitutional obligation.” The Court permtted
the case to proceed to trial, giving plaintiffs the opportunity
to prove their allegation that New York Cty students do not get
“the opportunity to obtain such fundanmental skills as literacy
and the ability to add, subtract and divide nunbers.”

Upon the return of the case to the trial court, plaintiffs
di sregarded this Court’s instructions. Rather than acknow edgi ng
that CFE | had established the m nimal demands of the Education
Article, they contended that the constitutional standard was
i nstead coextensive with the Regents Learning Standards (RLS), a
bold policy initiative undertaken by the New York State Board of
Regents and desi gned, according to the State's current
Comm ssi oner of Education, not only to provide fundanmental skills
but al so to produce students whose performance is “higher or
better than everyone else.” On this issue, plaintiffs persuaded
the trial court, which found that a mnimally adequate education

is nothing |l ess than one that gives students an opportunity to



acqui re not fundanental skills but the high-level abilities the
RLS are designed to produce.

In the decision now on appeal, the Appellate Division, First
Department corrected this error. It recogni zed that the Education
Article, as interpreted in CFE I, “requires the State to provide
a mnimlly adequate educational opportunity, but not, as the
[trial] court held, to guarantee sone higher, largely unspecified

| evel of education, as |audable as that goal m ght be.” Because
the trial court had “applied an inproper standard,” the Appellate
Division reversed. It is this reversal plaintiffs now chall enge,
again contending that the RLS and the constitutional mninmumare
i denti cal

The Appellate Division's rejection of plaintiffs’ effort to
reopen what CFE | resol ved was correct for several reasons.
First, as this Court has already recogni zed, the text and history
of the Education Article indicate that it inposes only a m ninmal
obligation on the State. Just as inportantly, the approach to the
Article enbraced by plaintiffs would reverse the roles of the
courts and the Board of Regents. In plaintiffs’ view, the
Regents, an admi nistrative agency, are enpowered to interpret the
State Constitution and define the Education Article’s guarantee;
i ndeed, any attenpt by this Court to determ ne the congruence

between the RLS and the constitutional requirenent woul d,

plaintiffs say, be “judicial activism” putting the Court in



danger of “usurping the Regents’ authority.” At the same tine,
plaintiffs ask the Court to exceed the judiciary’s often-

acknow edged limtations, inherent in the principle of separation
of powers, in overseeing the details and funding of public
education. They seek to involve the court in mcronmanagenent of
education throughout the State--a role nore appropriate for the
Regents. Finally, an exam nation of the RLS denonstrates that
they are aspirational rather than mninmal, and far exceed the
basi ¢ education required by the Education Article. |ndeed,
plaintiffs’ position that only those citizens who have obtai ned a
hi gh school education pursuant to the RLS are prepared to
function as civic participants would exclude fromthe franchise
nearly 40% of the adult popul ation of New York State.

At bottom then, this is a case about the difference between
what sound public policy recomends and what the State
Constitution conpels. The RLS are |audably rigorous and
t hor ough; as the outconme of State policy decisions, they are
unexceptionable. But they provide far nore than “basic literacy,
cal cul ating, and verbal skills,” and demand far nore funding than
I's necessary to produce those skills.

Wth the determ nation that plaintiffs' proffered standard
exceeds what this Court in CFE | called the “floor” of the
Education Article, the constitutional portion of this case should

be at an end. Two other potential issues were identified in CFE



I and addressed by both the trial court and the Appellate
Di vision: whether the students in the New York City public
school s have the opportunity to receive a sound basic educati on,
and if they do not, whether deficiencies in the State’s system of
fundi ng public education are the cause of that failure. These
i ssues, however, involve assessnents of the weight of the
evi dence presented at trial, and thus are beyond the scope of
this Court’s review. The Appellate D vision s reasoning on the
causation issue, noreover, in no way depends on its opinion about
the standard to be applied under the Education Article. It thus
provi des an i ndependent basis for affirmance of the decision
bel ow even if this Court disagrees with the Appellate Division
about the standard.

I f the Court nonetheless elects to reach these additional
i ssues, it should conclude, as the Appellate Division did, that
plaintiffs have failed to prove their case on either score. The
only explanation for Gty students’ adequate perfornance on
wi del y-used standardi zed tests is that they are getting the
opportunity for a sound basic education. An exam nation, as
provided for by CFE I, of the instruction, facilities, and
“instrunmentalities of |learning” provided for these students
conpel s the sane conclusion. And any deficiency in the
educational opportunities City students receive are attributable

not to the | evel of funding provided by the State, but to



m smanagenent, waste, corruption, and pervasive underfundi ng by

the Gty itself.

Questions Presented

1. \Wether, in light of this Court’s holding in CFE | that
providing the opportunity for a sound basic education within the
nmeani ng of the Education Article of the State Constitution
requires only “mnimally adequate” educational resources that
gi ve students the opportunity to acquire “basic literacy,
cal culating and verbal skills,” the Appellate D vision was
correct in rejecting the “world-class” demands of the Regents
Learning Standards as far in excess of the constitutional
requirenents.

2. \Wether the Appellate Division was correct in holding
that plaintiffs failed to establish at trial that New York City’s
public schools do not provide the opportunity to acquire a sound
basi ¢ education, in |ight of evidence that the Gty s educati onal
resources and the performance of its students are nore than
“mninmally adequate.”

3. \Whether, if New York City's schools are not providing
students with a sound basic education, the Appellate D vision was
correct in holding that plaintiffs failed to prove that the
deficiencies in the Gty s schools are caused by the State’s

system of fundi ng public education, where the evidence



denonstrated that current funding is nore than sufficient to
support a sound basic education, the Cty's Board of Education
has m snmanaged avail abl e resources, and the City has decreased
its local contribution to its own public schools.

4. \Wether, even if this Court finds that the State has
viol ated the Education Article, it should reject plaintiffs’
proposed renedy as overbroad and encroaching on | egislative and
executive prerogatives, and instead should instruct the
Legi sl ature and Executive to rectify any constitutional
defi ci enci es.

5 Wether the Appellate Division correctly held that
plaintiffs cannot obtain relief through a private cause of action
alleging a violation of the regulations inplenenting Title VI of
the federal Cvil R ghts Act, by neans of either a suit brought
directly under the regulations or a suit brought pursuant to
42 U.S.C. § 1983.

The Appellate Division did not address this question.

STATEMENT OF FACTS
A brief discussion of the New York City school system its
gover nance, funding, and academ c standards and assessnents is
provi ded below to give context to the argunents that follow The

di scussion is by no nmeans conprehensive. Oher facts are



provided in greater detail in the Argunent section of this brief

as they pertain to the issues discussed.?

I. Overview Of The New York City School System

The New York City school systemis the largest in the United
States, conprising approximtely 1,189 schools with a student
popul ation of 1.1 mllion (PX3149; PX1167). During the 1999-2000
school year, it enployed over 135,000 enpl oyees, including
approxi mately 78,000 teachers, 19,000 teacher aides and 13, 000
ot her adm ni strators and pedagogi cal enpl oyees (PX3149). Eighty-
seven percent of the systemis teachers are certified (PX1222).

There is on average one teacher for every 15 pupils —

'Unlike plaintiffs, whose brief repeatedly cites their own
Proposed Findings of Fact as support for their factual assertions, we
have referred the Court directly to the exhibits and transcript pages
on which we rely. Plaintiffs’ and defendants’ exhibits are
denoted as "PX'" and "DX', respectively. Citations to the trial
transcripts are denoted by the nanme of the wtness, followed by
the rel evant transcript page nunber(s).

Def endant s- Respondent s’ Appendi x contains select trial
exhibits that are reproduced for the Court’s conveni ence.
Citations to those exhibits in this brief are denoted by an
asterisk follow ng the exhibit nunber.

In addition, the entire trial transcript and many of the
trial exhibits are accessible through Plaintiffs’ and Defendants’
respective CD- ROV, submtted as part of the reproduced record on
appeal. Also on defendants’ CD-ROMis defendants’ Trial Evidence
Vol unme, which contains an exhaustive review of the facts of the
case and full exhibit and record citations for those facts. Al so,
for the conveni ence of the Court, we append to this brief a
gl ossary of education acronyns that are used in this case.



significantly nore teachers per pupil than the national average,
and better than 90 percent of other large districts across the
country (DX19048; Smth 20393-97; Mirphy 16242). In addition,
the Gty's pupil-to-certified-teacher ratio is |ower than the
national pupil-to-all-teacher ratio and considerably |ower than
the average ratio in all urban districts (DX19190; Mirphy 16242-
49). (dass size in elenentary schools has averaged about 26
students, while the m ddle and high school class size has
averaged about 29 students (PX1167*; Smith 20421).

New York City school students are an exceptionally diverse
group. Mst of the students are inmgrants, with fully 80
percent of the 1997 New York City cohort of graduates having been
born outside the United States (PX312, p. 28). Approximtely 17
percent of the City s students were English Language Learners
(“ELSs”)? in 1995-96; the percentage was up to nearly 20 by the
2000- 01 school year (PX1971; Hernandez 9155; Ward 3128). About
37 percent of the City' s public school students are Hispanic, 35
percent are African-Anerican, 15.5 percent are Caucasi an, and
10. 8 percent are Asian (PX1167). Poverty |levels, as neasured by
the federal government’s free and reduced |unch program hover

around 80 percent (DX19601; Arnor 20465-66). A substanti al

The termrefers to students who, by reason of foreign birth
or ancestry, speak a | anguage ot her than English and understand
and speak little or no English.



nunber of the City’' s students are “at risk” of doing poorly in
school .3

At the tinme of trial, the overall supervision of the
New York City school systemwas vested in the Board of Education
(“BOE”), which was charged with managenent and control of al
aspects of educational affairs in the Cty. See Educ. L. § 2552.
The BCE was conprised of seven nenbers, wth one nenber appointed
by the President of each of the five boroughs and the remaining
two nenbers appoi nted by the Mayor (Spence 2044-45; PX1177). The
BCE al so appointed a Chancellor (currently Joel |I. Klein, but at
the tinme of trial Rudy Crew and |ater Harold O Levy), who was
responsi bl e for the school system s operation. |In addition, the
BCE had broad powers, including teacher hiring, maintenance of
school property and facilities, curriculum and provision of
equi pnent, books and instrunentalities of |earning. See Educ. L
§ 2554.

At the time of trial, the New York City school district was
subdi vided into 32 community school districts (“CSDs”), each of
whi ch enroll ed between 9,000 and 40, 000 students (DX19021).

Toget her, the 32 comunity school districts operated nore than

*The term “at-risk” was used extensively at trial to signify
students who, by virtue of their background, are less likely to
succeed in school, and was variously defined as referring to free-
lunch-eligible students (Coppin 577), poor students and ELLs (al so
referred to as students with limted English proficiency [“LEP"])
(M1lls 11152-53), and students who come from singl e-parent homes or
from poor backgrounds (Sobol 943).
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900 el enentary and m ddl e schools (Tobias 10316; Spence 2041,
PX3149). Each CSD had its own el ected community school board and
superintendent. See Educ. L. 88 2590-c, 2590-d. Responsibility
for the Gty s approxi mately 200 high school s was divi ded anong
five superintendents, who worked directly under the aegis of the
Chancel | or and the BOE, as did the superintendent of District 75,
whi ch educates 20,000 of the nobst profoundly handi capped speci al
education students (PX1167%*).

Recent amendnents to the Education Law, enacted in June
2002, reformthe governance structure of the New York City
school s, giving the Mayor greater control over the schools and
new powers, including the power to appoint the new Chancell or.
See 2001 Assenbly Bill 11627 (2002). The |aw al so expands the
BCE fromseven to thirteen nenbers. 1d. The Mayor has the power
to appoi nt seven nenbers of the BCE and the five borough
presidents will appoint the remaining nenbers, who nust be
parents of children currently in public schools in the City.

Most of the Board's powers have been transferred to the

Chancel lor, with the Board serving in an advisory capacity. 1d.
Under the new | aw, the Mayor has sole control of the Cty's
School Construction Authority (“SCA”), which had been created by
the State Legislature in 1988 for the purpose of constructing and
renovati ng educational facilities throughout the Cty. That work

was previously the function of the BOE' s school Facilities
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division. |d. The lawwll also elimnate the Cty's existing
32 community school boards in June 2003. 1d. The Mayor has
submtted for the Legislature s approval a proposal to repl ace
the CSDs with commttees of parents who woul d be el ected by ot her
parents at their children’s schools. See Abby Goodnough, Mayor

Sets Plan for Tight Control Over City Schools, NY. Tines, Jan.

16, 2003, at Al. Moreover, under the Mayor’'s proposed plan,
about 1,000 of the 1,200 schools would have to follow a single

uni form curricul um | d.

II. Overview Of State Education Policy And Funding

Pursuant to its constitutional nmandate to provide for a
system of free commopn schools, the Legislature has enacted
vari ous prescriptions for and provided for oversight of the
State’s nore than 700 school districts. It has established a
framewor k and m ni nrum st andards for public education, including
conpul sory education |laws requiring a basic education for the
children of the State, see Educ. L., art. 65, part I,
prescriptions related to the m nimumduration of the school day
and year, see id., 88 1704, 3204, required courses, textbooks,
and qualifications of teachers and non-teachi ng personnel, see
id., 88 801, 804, 806, 808, 3204.

In recent years, the Legislature as a matter of policy has

expanded educational opportunities in such areas as pre-

12



ki ndergarten and extended day prograns (PX2167; DX1095l1a, p. 31,
DX19740; Evans-Tranumm 1919-20, 1941-48). See also Educ. L

8§ 3602-¢e(10). In accordance with such federal |laws as the
recently enacted No Child Left Behind Act of 2001, 20 U S.C

8§ 6301 - 7014, the Legislature has also authorized state
intervention in schools and school districts where students are
failing to perform above certain benchmarks on state tests
aligned with new | earning standards. Under the rel evant New York
St at e Educati on Departnent (“SED’) regul ations, schools and
districts that fail to achieve sufficient inprovenent in their
students’ scores are publicly identified as “low perform ng” and,
in the nost extrene cases, are even subject to having their

regi stration revoked, while students attendi ng such school s have
the right to transfer to schools that have been classified as
satisfactory. See 8 N Y. Codes, Rules & Regs. (“NY.CRR")

88 100. 2(p), 120. 3.

The Governor also plays a role in the area of education,
particularly the area of education finance. |In addition to
participating in the | aw maki ng process when the Legislature
passes | aws regarding the State’'s education policy, the Governor
is an essential participant in the budget-naking process that
determ nes the | evel of state education aid and how it is
al | ocated anong school districts (King 22121-22). The results of

t he annual budget process are reflected in |egislation passed by
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both the Assenbly and Senate, and approved by the Governor. The
budget process begi ns each year with the preparation of the
Executi ve Budget proposed by the Governor to the Legislature, and
concl udes each year with the enactnent of the state budget and
its signing by the Governor (id.).

State education policy is largely determ ned by the Board of
Regents pursuant to authority del egated by statute. The Board is
conprised of 16 individuals (one fromeach of the State’'s 12
judicial districts and four fromthe State at |arge), each of
whomis elected to a five-year termby the Legislature sitting as
a unicameral body. See Educ. L. 8§ 202(1). Except when the
Legi sl ature has ot herw se spoken, the Regents dictate official
state education policy, including policy relating to the scope
and difficulty of school curricula and high school graduation
requi renents (Sobol 854). The Regents are al so responsible for
selecting the State’s Comm ssioner of Education, Educ. L. § 207.
As the SED s chief adm nistrative officer, the Conm ssioner has
the power to exam ne and i nspect school facilities and to
identify |ow performng, or SURR (“Schools Under Registration
Review'), schools. 1d., § 305(2); 8 NY.C.R R § 100.2(p). The
SED itself functions as the Regents’ administrative arm and
oversees the BOE and all other school districts throughout the
State. Educ. L. 8 305(2). The Regents and the SED together make

non- bi ndi ng budgetary recommendati ons to the Governor and
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Legi sl ature, who deci de whether to authorize the State funding
needed to support the Regents’ policy initiatives (King 22127-
28). See Educ. L. § 207.

Fundi ng for public schools in New York conmes fromthree
basi ¢ sources: locally generated revenues, State aid, and federal
aid (Wl koff 18117-18). In New York City, as in other school
districts, the school systemis primarily dependent on | ocal
contributions, in keeping with the State’s long tradition of
| ocal control. The City school district is one of five “fiscally
dependent” districts in the State (Sobol 902-03). It has no
i ndependent taxing power and nust rely on the Gty governnment to
determ ne, as part of the Gty s budget, the overall |evel of
fundi ng the school systemw || receive for the support of public
education (Rubenstein 11499, 11501-08). Educ. L. 8 2576(5). The
share of the Gty school systemis overall revenues contributed by
the Gty relative to the State’s contribution decreased from 53
percent in 1995-96 to 49 percent in 1999-2000 (DX 19737).

In addition to these locally generated revenues, the GCty’s
education system and the other school districts in the State al so
recei ve supplenental state contributions, which are determ ned by
the Legi slature and Governor with non-binding input fromthe
Regents and SED (King 22127-29). State education aid is
al l ocated anong various localities pursuant to a series of

funding fornmulas, which are necessarily conpl ex because they
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represent a | egislative balancing of nmultiple and sonetines
conpeting policy values (Guthrie 20171-72; Berne 12674-75).
Because | ocal revenues are raised prinmarily though property taxes
and the |l ocal tax base varies w dely anong school districts, the
state aid fornulas are designed to offset those disparities —
that is, they are “wealth equalizing” (PX2027, p.9). An

i nportant means of achieving this goal is the Conbi ned Walth
Ratio (“CWR’), on which allocations of state aid are based in
part. The CAR neasures school district wealth as an average of
property val ue per pupil and incone per pupil (Berne 11854-55).
Lower wealth districts receive far nore state aid per student

t han hi gher wealth districts (id.). New York City is in the
second weal thiest quartile of districts in the State as neasured
by CWR (Wl kof f 18041- 46) .

Cenerally, there are three categories of fornulas used to
distribute state aid. Mst state aid is termed “operating aid”
and is distributed according to two factors: the district’s
capacity to raise local funds and the nunber of pupils attending
school in the district (GQuthrie 20242; DX 19591; PX2027, p. 12).
The pupil counts in these fornulas reflect the average daily
attendance in each district, and are weighted for certain
categories of students that may have additional or speci al
educati onal needs (Wbl koff 17949-50; DX17274, pp. 1-4). The

second category of aid is “expense-based aid,” which is based on
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actual approved spending by a district and incorporates a wealth-
equal i zing factor (Kadanus 1709-10; PX 2027, p. 12). This
category of aid includes funding for buildings and transportation
services (PX 2027, p. 12). The third category of aid is a flat
grant per pupil, which provides an equal anmount of aid per pupi
to every district in the State (PX 2027, p. 12).

New York spends nore on state aid for education than all but
two states in the country (Hanushek 15667; Gissnmer 9564-65;
PX2272Y). I n 2000-01, the State Legislature appropriated $13.6
billion for public education statew de, or 44 percent of the
total revenues used for public education in New York in education
fundi ng (DX19740). This constituted an overall increase of $4.51
billion since 1993-94 (PX417, p.17). The State’'s contribution to
the New York Gty school system has markedly increased over the
past several years, from$3.1 billion in 1993-94 to $4.5 billion
in 1999- 2000 (PX2567, p.33; PX417, p.27; DX19693A; King 22158-
60). In the current fiscal year, the State contributed nore than
$5 billion to the City system See SEDs State Aid Wb Site at
http://stateaid. nysed.gov. Fromfiscal year 1994-95 to fisca
year 1999-2000, the state’s share of the City’ s conbined State
and | ocal education funding increased from47 percent to 51
percent (King 22221-24; DX19737).

Finally, the Gty school systemreceives a significant

anount of federal assistance. By far the |argest source of
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federal aid for the City is the approximately $377 mllion that
it has received annually through the Federal Title | program

whi ch seeks to close the achievenent gap between poor and m ddle
class children (Wal berg 17087-88; Gissnmer 9504-05).

Approxi mately 10 percent of the Cty’ s education budget consists
of federal funds (Wl koff 18118).

In 1999- 2000, the school year during which the trial in this
case concluded, the BCE received nore than $10.4 billion from al
sources to operate the New York City public schools, anbunting to
$9, 500 for each student (Donahue 15455-57; PX3152; Murphy 16234-
35). Between 1997, when the BCE budget was $8.1 billion, and
2000, per-pupil spending increased by 20 percent even after
adjusting for inflation. See Enmanuel Tobier, “New York City's
Publ i ¢ School s: The Facts About Spendi ng and Perfornmance” (May
2001), at http://ww. manhattan-institute.org/htm/cb_26. htn).

The Gty reports its current school year overall budget to have
risen to $12.4 billion. See New York City Dep’'t of Educ.
“Budget Operations and Review at http://ww.nycenet.edu). 1In
addition to its operating budget, the BCE s capital plan at the
time of trial provided over $7 billion in funding for new school

facilities and repairs to existing facilities (DX1496, p. i-6).
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ITII. State And City Academic Standards And Assessment Systems

For decades and continuing through the time of trial,
matters relating to school curricula were largely left to the
di scretion of the local school districts, provided that children
at least received instruction in the courses of study prescribed
by the State. Nonetheless, as part of its function in dictating
education policy for the State, the Board of Regents has
traditionally established curricular standards and requirenents
for high school diplomas. Fromthe late 1970s through the tine
of trial, students could receive a |ocal high school diplona by
passi ng the Regents Conpetency Tests (“RCTs”), which were
designed to neasure m ni mum conpetency in basic literacy,
cal cul ating and verbal skills (Sobol 920-22, 1845-48; Kadanus
19270; PX9, pp. 140-41). Wile students choosing to take nore
chal I engi ng course work could receive a Regents dipl oma by
passi ng the nore rigorous Regents Exam nations, approxinately 60
percent of all high school students statew de chose to take the
RCTs (Rossel | 16868; DX19289; PX2064, p. 13).

In 1996, however, as part of the so-called “standards
novenent” dom nati ng national education policy, the Regents
enbarked on a bold initiative in order to enhance academ c
achievenment (MIls 1107-1111). The dom nant principle of the
standards novenent is that education prograns shoul d enbody high

st andards, expect students to satisfy them and hold educators
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accountable for their students’ success (Sobol 978-88). The
Regents accordingly sought to adopt a new set of curriculum

st andards and assessnents requiring students to denonstrate
“proficiency” (as opposed to nere “conpetency”) in challenging
“core academ c subjects.” See State Education Departnent Report
on I nplenentation of a System of Accountability for Student
Success at 3 (July 2001). This “novenent from conpetency-based
to proficiency-based standards” led in 1996 to the new Regents
Learning Standards (“RLS’), which will be fully phased in by the
year 2005 unl ess anended. 1d. The RLS are detail ed goals and
st andards descri bi ng what students should know and be able to do
at each grade level and in order to graduate from high schoo
prepared for college or work (DX316-22). Those standards — which
have been described as “world class” and “demandi ng” and as
mandat i ng achi evenent well beyond basi c conpetency standards —
require all students to study a “rigorous core of courses in
English, history, mathematics, science, technology, arts, health,
physi cal education and foreign | anguage” (PX1587, p.4; PX2064,

p. 13; DX19017A, p.704832; MIIls 1100, 1108-09; Casey 9976; Chin
4993- 4995; Tobi as 10545; Hernandez 9210; Kadanmus 1715).
According to the Regents, “high need” school districts,
conprising over half of the State’'s students, will require

addi tional resources to achieve at the level required by the RLS

(Levy 11275-76).
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The Regents al so devel oped a set of exam nations that are
aligned with the Learning Standards and are designed to assess
students’ progress in satisfying the standards. To ensure that
all students are learning the skills that will prepare themfor
Regents study in high school, and ultimtely for a Regents
di pl oma, 4'" and 8'" grade students in the state's public schools
have since 1999 been required to take exam nations in English
Language Arts (“ELA’) and mathematics geared to the RLS in those
core subject areas (PX875B, p.6). The Regents’ requirenments for
hi gh school graduati on have al so changed. Under this new system
the RCTs are being phased out and will no |onger be given to high
school students, who instead will have to pass five different
Regents Exami nations to receive a diploma (PX2064, p. 13).

Under the current plan, passage of the full set of Regents
exans Will be required for graduation by the end of the 2004-05
school year (Tobias 10324-25). Schools whose students do not
achi eve perfornmance standards established by the SED on the new
exam nations are subject to classification as School s Under
Regi stration Review (“SURR’). The SED warns SURR school s t hat
their registrations may be revoked and assists themin inproving
t heir educational program(id.). Schools whose students’ scores
do not then inprove may have their registration revoked (id.).

New York City has its own high standards for eval uating

student achievenent. The City s so-called “New Standards” are
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closely aligned with the RLS (Tobias 10461). For the past

decade, the BOE has adm nistered cityw de tests in reading and
math to students in grades three through ei ght (DX10168; Tobi as
10450). These particular reading and math tests (known
respectively as the CIB-R and the CAT and collectively as the CIB
tests), which were devised by McGawH ||, are used in nore than
one-third of the school districts in the nation (Tobias 10450;
Mehrens 18457-61). In selecting the CIB-R and CAT as the

rel evant neasure of student performance in New York City' s public
school s, the BOE determ ned that those tests are aligned with the
“world class” content and perfornmance standards adopted of the
City’'s New Standards (Tobias 10460; PX1587). See also
Performance Standards: English Language Arts, Preface, “Standards
for Standards,” avail abl e at

http://ww. nycenet . edu/ di s/ St andards/ ELA/ i ndex. html . The BCE
used these tests as a neasure of student performance through the
2001-02 school year. See New York City Dep’'t of Educ. website at
http://ww. nycenet . edu/ daa/test _results. Through the tine of
trial, scores on the CIB-R and CAT exans were “normreferenced:”
that is, they were reported in terns of how Gty students
conpared to a scientifically-sanpled “nornf popul ation of test-
takers in the sanme grade throughout the nation (Mehrens 184665-
70). Thereafter, the scores on the city-wde tests were reported

in “criterion-referenced” form that is, in ternms of achi evenent
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of levels of performance reflecting how well each test-taker net
the criteria for which the exans test (Mehrens 18522). The 4'"
and 8'" grade tests are also criterion-referenced (Mehrens

18525) .

IV. The Present Case

A. Levittown
The |l egal framework of the present case derives initially

fromthis Court’s decision in Board of Educ., Levittown Union

Free Sch. Dist. v. Nyquist, 57 N.Y.2d 27 (1982) (“Levittown”).

In Levittown, property-poor school districts contested

di sparities in education funding that resulted fromreliance on

| ocal funds to finance education. The Levittown plaintiffs

al l eged that these funding disparities between wealthier and
poorer school districts | ed to unequal educational opportunities,
in violation of both the Education Article and the Federal and
State Equal Protection C auses.

The Court acknow edged the existence of “significant
inequalities in the availability of financial support for |ocal
school districts, ranging fromm nor discrepancies to mjor
differences, resulting in significant unevenness in the
educati onal opportunities offered.” Levittown, 57 N Y.2d at 38.
It held, however, that the Education Article provided no

guar ant ee of equal educational opportunities:
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What appears to have been cont enpl ated when
the education article was adopted at the 1894
Constitutional Convention was a State-w de
system assuring mninmal acceptable facilities
and services in contrast to the
unsystemati zed delivery of instruction then
In existence within the State. Nothing in

t he cont enpor aneous docunentary evi dence
conpel s the conclusion that what was intended
was a system assuring that all educational
facilities and services woul d be equal

t hroughout the State. The enactnent nandat ed
only that the Legislature provide for

mai nt enance and support of a systemof free
schools in order that an education m ght be
available to all the State’s children. There
is, of course, a systemof free schools in
the State of New York.

Id. at 42 (internal citations omtted).

The Court al so explained its understanding of the

constitutional

obl i gation inposed on the Legislature by the

Education Article. The Court rejected the Appellate D vision’s

finding that the Education Article had been viol ated because
children were denied the opportunity to acquire the skills

necessary to prepare them*“‘for their role as citizens and as

pot enti al

Levittown Union Free Sch. Dist. v. Nyquist, 83 A D 2d 217, 249

conpetitors in today’s market.’” Board of Educ.,

(2d Dep’t 1981) (citations omtted). Instead, “[i]nterpreting

the term education .

Court “ha[d] no difficulty in determning

that the constitutional requirenment is being
met in this State, in which it is said

w t hout contradiction that the average per
pupi | expenditure exceeds that in all other
States but two . . . Because decisions as to
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how public funds will be allocated anong the
several services for which by constitutional
i nperative the Legislature is required to
make provision are matters peculiarly
appropriate for fornulation by the

| egi sl ati ve body (reflective of and
responsive as it is to the public wll), we
woul d be reluctant to override those
deci si ons by mandating an even hi gher
priority for education in the absence,

possi bly, of gross and gl aring i nadequacy- -
somet hi ng not shown to exist in consequence
of the present school financing system

57 N. Y.2d at 49.

B. The CFE litigation

1. Initial proceedings

Plaintiffs Canpaign for Fiscal Equity, et al. consist of an
advocacy group, various New York Cty community school boards,
and New York City school children and parents. Plaintiffs
commenced this action in May 1993 for a declaratory judgnent and
injunctive relief on the ground that the State’'s public school
financi ng systemvi ol ated the Education Article of the New York
State Constitution (art. Xl, 8 1); the Equal Protection C auses
of the Federal and State Constitutions, U S. Const. 14th Anmrend.
and N.Y. Const. art. |, 8 11; the Anti-D scrimnation C ause of
the State Constitution, N Y. Const. art. |, 8§ 11; Title VI of the
Cvil Rights Act of 1964, 42 U.S.C. 88 2000d — 2000d-6; and Title
VI's inplenenting regulations, 34 CF.R 8§ 100.3(b)(2)(p). The

State nmoved to dismss the conplaint for failure to state a cause
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of action. Sinultaneously, New York City and the BOE conmenced
an action against the State and ot her defendants all eging
virtually identical claims. The trial court dismssed the Gty
and BOE's action in its entirety and dism ssed fromthe renmaining
action certain plaintiffs and all of the clains except those
brought under the Education Article, the Anti-Di scrimnation

Clause and Title VI's inplenenting regulations. Canpaign for

Fiscal Equity v. State, 162 Msc.2d 493, 500 (Sup. &. N.Y. Co.
1994). On appeal, the Appellate Division, First Departnent
di smssed all of plaintiffs’ clains for failure to state a cause

of action. Canpaign for Fiscal Equity, Inc. v. State, 205 A D.2d

272 (1st Dep’'t 1994).

2. This Court’s decision in CFE I

This Court affirmed the dismssal of all plaintiffs clains
except those brought under the Education Article and Title VI's

i npl enenting regul ations. See Canpaign for Fiscal Equity v.

State, 86 N Y.2d 307 (1995) (“CFE 1”).

The Court took the view that it had “recognized in Levittown
that the Education Article inposes a duty on the Legislature to
ensure the availability of a sound basic education to all the
children of the State.” 86 N Y.2d at 315. This sound basic
education, described by the court as a “constitutional floor,” is

mnimal: It “consist[s] of the basic literacy, calculating, and
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verbal skills necessary to enable children to eventually function
productively as civic participants capable of voting and serving
on a jury.” Id. at 315, 316. |If, noreover, “the physi cal
facilities and pedagogi cal services and resources nade avail abl e
under the present system are adequate to provide children with
the opportunity to obtain those essential skills, the State w ||
have satisfied its constitutional obligation.” 1d. at 316.
The Court briefly described the State’s duty:
The State nust assure that sone

essentials are provided. Children are

entitled to mninmally adequate physical

facilities and cl assroons whi ch provide

enough |ight, space, heat, and air to permt

children to learn. Children should have

access to mnimally adequate

instrunmentalities of |earning such as desks,

chairs, pencils, and reasonably current

t ext books. Children are also entitled to

m ni mal | y adequate teaching of reasonably

up-to-date basic curricula such as reading,

witing, mathematics, science, and soci al

studi es, by sufficient personnel adequately

trained to teach those subject areas.
ld. at 317. It rejected plaintiffs’ reliance on “m ni num st at e-
wi de educational standards established by the Board of Regents
and the Comm ssion of Education”: “Because,” the Court said,
“many of the Regents’ and Comm ssioner’s standards exceed notions
of a mnimally adequate or sound basic education — sonme are
aspirational — prudence should govern utilization of the Regents’
standards as benchmar ks of educational adequacy.” 1d. Thus,

proof of nonconpliance with these standards could not, *standing
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al one, establish a violation of the Education Article.” 1d. Nor
could plaintiffs rely, in attenpting to denonstrate the

i nadequacy of funding, “on standardi zed conpetency exam nations
established by the Regents and the Comm ssioners to neasure

m ni mum educational skills,” for while “[p]erformance | evels on
such exam nations are hel pful,” they “should al so be used
cautiously as there are a nyriad of factors which have a causal
bearing on test results.” 1d.

The Court declined “to definitively specify what the
constitutional concept and nandate of a sound basic education
entails.” 1d. But it provided what it called “a tenplate
reflecting our judgnment of what the trier of fact nust consider
i n determ ni ng whet her defendants have nmet their constitutional
obl i gation”:

The trial court will have to eval uate whet her

the children in plaintiffs' districts are in

fact being provided the opportunity to

acquire the basic literacy, calculating and

verbal skills necessary to enable themto

function as civic participants capabl e of

voting and serving as jurors.
Id. at 317-18. Since the Court deened it “beyond cavil that the
failure to provide the opportunity to obtain such fundanenta
skills as literacy and the ability to add, subtract and divide
nunbers woul d constitute a violation of the Education Article,”

id. at 319, and plaintiffs had alleged such a failure, the Court

reversed the Appellate Division’ s order dismssing the conplaint.
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The Court noted, however, that plaintiffs could not prevai
sinmply by establishing the rel evant constitutional standard and
denonstrating that the City schools had not satisfied it.
Plaintiffs were also obliged to “establish a causal |ink between
the present funding systemand any proven failure to provide a
sound basi c education to New York City school children.” 1d.

The Court in CFE | also permtted plaintiffs to pursue their
claimthat the State public education financing systemviol ated
the inplenmenting regulations of Title VI of the federal Cvil
Rights Act. Those regulations, the Court said, are violated not
only when a chall enged practice is notivated by raci al
di scrimnation, but also when it has a discrimnatory effect.
Id. at 322. Since plaintiffs had alleged the requisite

“di sparate inpact,” those clains could go forward. 1d. at 323.

3. The Trial Court’s Decision

The case was tried in Supreme Court, New York County, before
Justice Lel and DeGrasse. On January 9, 2001, the court issued an
opinion finding for plaintiffs on both of their remaining clains.

Canpaign for Fiscal Equity v. State, 187 Msc.2d 1 (Sup. C&. NY.

Co. 2001) (“CFE Trial”).
Wth regard to the Education Article claim the trial court
expanded this Court’s tenplate by suggesting that being “capable”

of voting and serving on a jury was not just a matter of basic
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conpet ence, but rather requires sophisticated know edge of
conpl ex i ssues such as gl obal warm ng, DNA evi dence, and
statistical analyses. CFE Trial, 187 Msc.2d at 13-14. The
trial court also grafted onto the tenplate a conpetitive-

enpl oyment requirenment, concluding that “a sound basic education”
must be defined with reference to the projected needs of New York
City's local |abor market, for which students need to acquire the
“high level academ c skills” required to “conpete successfully
for good jobs” in the “high technology sector.” 1d. at 17.

The court then consi dered whether the resources, or
“inputs,” provided to and by the City schools were sufficient to
give City students an opportunity to receive a sound basic
education as the Constitution defines it in the Gty s schools.
It found that they were not. First, conparing New York City’s
circunstances with those of other districts in the areas of
teacher certification, teacher experience, teacher educati onal
background, and teacher salaries, it found that teaching in the
City schools was inadequate. |d. at 24-33.

Next, addressing school facilities and classroons, the court
deened structural deficiencies identified at particul ar school
facilities sufficient to show systemw de i nadequacy, ignoring
evi dence that 84 percent of the buil ding conponents were rated
“fair” or better and an anal ysis denonstrating that the

conditions of school facilities did not inpair student | earning.
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Id. at 39-45. It also found conputer resources inadequate
notwi t hst andi ng a favorabl e conputer-student ratio, because many
conput ers were obsol ete and “an additional nunber of aged ‘ 486s’
and Apple Conputers were too weak to power recent operating
platforns, Internet or CD-ROM applications.” 1d. at 59-60.

In evaluating the student performance, or “outcones,” in the
City's schools, the court exam ned graduation and dropout rates
and test scores, concluding that they were evidence of a
constitutional violation. The court rejected the RCTs as a
nmeasure of basic conpetency in reading, witing and mat hematics,
despite the Regent’s use of themas criteria for high schoo
graduation. It concluded that those tests do not neasure the
skills and know edge the Court deened necessary for a sound basic
education. 1d. at 61. The court also rejected defendants’
evidence that Cty students as a group consistently score at
approximately their average “grade level” on the nationally-
normed CTB-R and CAT tests. 1d. at 66-67.

Having found that the City schools did not provide a sound
basi ¢ education, the trial court deened plaintiffs case proven,
despite this Court’s directive that plaintiffs also prove that
def endant s caused the i nadequacy. “The short dispositive answer”
to this objection, the trial court said, is that even if the Cty
“inmpede[s] the delivery of a sound basic education, it is the

State’s responsibility under the Constitution to renobve such
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I npedinents.” |d. at 80. The trial court also found that the
state’s funding systemviol ates di sparate inpact regulations
under Title VI of the CGvil Rights Act. 1d. at 100-13

Finally, the trial court gave the Legislature detailed
instructions for reformng the system 1d. at 114-16. It
ordered that the Legislature’ s reforns nmust produce “sufficient”
nunbers of qualified teachers, “[a]ppropriate class sizes,”
“[ a] dequat e and accessi bl e school buildings to ensure appropriate
cl ass size and inplenmentation of a sound curriculuni and “an
expanded platformto help at risk students by giving them nore
tinme on task.’” |d. at 114-15. The court ordered defendants to
put these refornms in place by Septenber 15, 2001, and to report

on their progress by June 15, 2001. 1d. at 116.

4. The Appellate Division’s decision

The Appellate D vision, First Department reversed the trial
court’s order and held that plaintiffs had not proven that the
State’s educational funding mechani smcontravenes the Education
Article. The Appellate D vision also dismssed plaintiffs’

di sparate inmpact claimbrought under the Title VI inplenenting

regul ations and 42 U.S.C. 8§ 1983. Canpaign for Fiscal Equity v.

State, 295 A.D.2d 1, 3-4 (1% Dep’t 2002) (“CFE Appeal”).

The Appellate Division first concluded that the trial court

had used an inproper standard to eval uate whether New York City
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provi des students with the opportunity for a sound basic
education. The court explained that CFE I “requires the state to
provide a mninmally adequate educational opportunity, but not, as
the I'AS court held, to guarantee sone higher, |largely unspecified
| evel of education, as |audable as that goal mght be.” CFE
Appeal , 295 A.D.2d at 3. The court found the trial court’s
“aspirational standards” to be inconsistent with this Court’s
declaration that the Constitution requires only the “opportunity”
for a “sound basic education” or a “mnimally adequate
education.” 1d. at 8 (internal citations omtted).

The Appellate Division also rejected the trial court’s
interpretation of the phrase “function productively as civic
participants” in CFE | as requiring that students be prepared to
engage in “conpetitive enploynment” somewhere between “l| ow | evel
service jobs” and the “nost lucrative careers.” |1d. Wile the
phrase does enconpass enpl oynment, the Appellate D vision said,
productive functioning should be interpreted sinply as “the
ability to get a job, and support oneself, and thereby not be a
charge on the public fisc.” 1d.

The Appellate Division rejected use of the Regents Learning
St andards as the benchmark of adequacy in education. 1d. at 9.
It further noted that plaintiffs had failed to specify the |evel
of skills required to denonstrate a sound basic education. 1In

the Appellate Division s view,
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[t] he absence of a clearly articulated |evel

[of skills] helps explain why neither the I AS

court nor the dissent is able to determ ne

what prograns or what anounts of funding are

needed, and why they can only say that nore

noney wll lead to a better educational

system However, that is not the

constitutional standard, and a statenent that

the current systemis inadequate and that

nore noney is better is nothing nore than an

invitation for limtless litigation.
Id. The court concluded that there was no evi dence that students
were “unable to perform basic mathematical cal cul ati ons, and
al l owi ng that sone amount of history and civics, and science and
technol ogy, are conponents of a sound basic education, there was
no evi dence concerni ng what anount that should be or what anpunt
is actually being provided.” 1d.

The Appellate D vision also disagreed with the trial court’s
assessnment of the evidence concerning whether the State had
provided mnimally adequate “inputs.” It found that while the
facilities in New York City schools were not perfect, there was
insufficient proof in the record that they were so “pervasive as
to constitute a systemw de failure, nuch |l ess one that was
caused by the school financing system or one that can be cured
only by a reformation of that system” 1d. at 10.

The court also took issue with the trial court’s eval uation
of the evidence relating to overcrowdi ng, noting that while there

was evidence in BOE records from 1997 of overcrowding in el even

el enentary school districts, it was unclear what the overal
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utilization rate for school facilities citywide would be if the
remai ning 21 districts had been considered. 1d. at 11

Mor eover, the court observed that the Cty class sizes averaged
between 23.8 to 28.72 students per class in kindergarten through
ei ghth grade. The Appellate D vision found no evidence in the
record that students cannot learn in classes over 20. |d.

The Appellate Division simlarly concluded that the
instrunmentalities of learning provided for New York City students
were at least minimally adequate. It pointed to plaintiffs’
acknow edgnent that recent funding increases have relieved
previ ous all eged i nadequaci es in textbook and technol ogy funding,
and agreed with the trial court’s conclusion that there was
“littl e except anecdotal evidence concerning the anmount of
suppl i es such as chal k, paper, desks, chairs, and | aboratory
supplies.” 1d. Finally, the Appellate Division found, the
evidence that |ibrary books were i nadequate was |argely
anecdotal. 1d. at 12.

The Appellate Division also disagreed with nmany of the trial
court’s concl usions regarding teacher quality. “The nmere fact

that the Gty s teachers have |ower qualifications than
those in the rest of the State does not establish that the City’s
teachers are inadequate,” the court stated. 1d. at 13. The
Appel I ate Division concluded that the trial court gave

insufficient weight to the evidence that, from 1995 t hrough 1998,
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fewer than 1 percent of City teachers received “unsatisfactory”
rati ngs on annual performance reviews by their principals. [d.
The Appellate D vision found that “reviews of teaching ability,
conpleted by principals in daily contact with teachers, are nore
indicative of a teacher’s ability to instruct than is a teacher’s
curriculumvitae, or a superintendent’s suppositions that
deficiencies in reporting are due to sloth or fear.” 1d. at 14.
Moreover, the court found that plaintiffs did not explain why
$3, 000 per teacher spent on professional devel opnent was
insufficient. 1d.

In addition, the Appellate Division disagreed with the trial
court’s analysis of the evidence concerning acaden c out cones,
di sputing the view that only a high school diploma could signify
receipt of a mnimlly adequate education. Specifically, the
court disagreed with the trial court’s adoption of the RLS
graduation standards as the neasure of a sound basic education,
finding that the trial court had “di sregarded the Court of
Appeal s’ exhortation in CFE | to use performance | evels on
standardi zed exam nations ‘cautiously.”” 1d. at 15 (internal
citations omtted). The court further concluded that plaintiffs’
“position is essentially a formof res ipsa loquitur.”
Plaintiffs had asserted that the facts that 30 percent of Gty
students drop out and an additional 10 percent obtain only a GED

nmust nean that the City schools fail to offer the opportunity of
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a sound basic education. In the Appellate Division' s view,

however ,
[t] he proper standard is that the State nust
offer all children the opportunity of a sound
basi ¢ educati on, not ensure that they
actually receive it. Thus the nere fact that
sone children do not achieve a sound basic
educati on does not necessarily mean that the
State has defaulted on its obligation.
Not ably, the standard is ‘sound basic
education,’ not graduation from high school;
nor can the State be faulted if students do
not avail thenselves of the opportunities
present ed.

I d

The Appellate Division also found that the trial court
failed to give sufficient weight to City students’ performnce on
statewi de and standardi zed tests. It noted that 90 percent of the
City’'s eleventh graders achieved graduati on conpetency status in
reading, witing and mathematics on either the RCTs or the
Regents exans, and that students in grades 3 through 8
consistently scored at the national average on the MG awHill
reading and math tests. [1d. The court criticized the trial
court’s willingness to rely on conpari sons between City students
and students in the rest of the state while refusing to | ook at
conpari sons between City students and those nationwi de. [d. at
16.

The Appellate D vision also rejected the trial court’s
concl usi ons about causation. It found that “plaintiffs failed to

prove that deficiencies in the City's school system are caused by
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the State’s funding system” |1d. Taking issue with the trial
court’s formul ation of the causation question, the Appellate

Di vision stressed that “the constitutional question is not

whet her nore noney can i nprove schools, but whether the current
fundi ng nechani sm deprives students of the opportunity to obtain
a sound basic education.” |d.

The Appel |l ate Division suggests that noney spent to
alleviate the problens of at-risk students m ght be spent on non-
education social services. These doubts, it added, were shared
even by plaintiffs' expert Dr. David Gissnmer, who conceded that
investing noney “in the famly” rather than the schools “m ght
pay off even nmore.” 1d. And even if nore noney for education
was the answer, said the court, there was anpl e evidence that
“si zeabl e savings could be reaped through nore efficient
al l ocation of resources by BCE, which would then nake avail abl e
| arge suns of noney for prograns which are purportedly
under funded, such as ‘time on task’ prograns.” 1d. By rejecting
t he evi dence of these savings as “w shful thinking,” the trial
court had erroneously applied a presunption of
unconstitutionality to the Legislature’s funding laws. 1d. at
17. But, the Appellate Division said, it is instead “plaintiff’s
burden to denonstrate that the current funding schene is

unconstitutional and that the only way to allocate sufficient
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resources to the prograns they desire is to annul the entire
fundi ng nechanism” 1d.

The court also rejected defendants’ argunents that the Gty
is responsible for any shortfall in funding, noting that the
State exerts extensive control over the City. However, it
recogni zed that this control does not “requir[e] the State to

wite out a check every tine the Gty underfunds education,” for
there are other areas by which the State can insure an adequate
contribution by the Cty.

Finally, the Appellate D vision, taking account of the
squarel y-appl i cabl e decision of the United States Suprene Court

in Al exander v. Sandoval, 532 U. S. 275 (2001), ruled that there

is no private right of action under the regul ations inplenenting

Title VI. CFE Appeal at 20. It further ruled that a claimfor

violation of the Title VI regul ations cannot be brought pursuant

to 42 U.S.C. § 1983. CFE Appeal at 20-21. Accordingly, the

Court dismssed plaintiffs’ Title VI claimas well as its

Education-Article claim Id. at 21-22.

ARGUMENT

STANDARD OF REVIEW
The Court’s scope of reviewin the present case is narrow.
C.P.L.R 8 5501(b) enpowers the Court “to review questions of |aw

only, except that it shall also review questions of fact when the
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appellate division . . . has expressly or inpliedly found new
facts and a final judgnment pursuant thereto is entered.” The
guestion on which the court bel ow based its reversal — whether
the trial court “applied an inproper [constitutional] standard,”
CFE Appeal at 3 — is subject to this Court’s review * But the
other two issues the Appellate D vision addressed — whet her
plaintiffs proved that New York City children do not receive an
opportunity for a sound basic education, and whether plaintiffs
proved that any deficiencies in the Gty s school system are
caused by the State’s funding system— are not now revi ewabl e.

I n di scussing these issues, the Appellate Division nmade
clear that it based its conclusions on its assessnent of the
wei ght of the evidence. Thus, on the issue of adequacy, it spoke
in ternms of whether there was “sufficient proof that [school]
facilities are so inadequate as to deprive students of the
opportunity to acquire” a sound basic education, id. at 11
observed that plaintiffs had “failed to establish that [certain]
instrumentalities of |earning are inadequate,” id. at 11-12, and
commented that the trial court “gave sufficient weight” or
“failed to give proper weight” to various pieces of the trial
evidence, id. at 13, 15. Simlarly, the Appellate D vision

concluded that “plaintiffs failed to prove” or “failed to

‘The Appellate Division’s conclusion that plaintiffs may not
pursue a cause of action under regulations inplementing Title VI
of the federal Civil R ghts Act is |ikew se reviewable.

40



denonstrate” causation, repeatedly resorting to assessnents of
the “evidence” and “significant evidence” in support of its
conclusion. 1d. at 16-17.

Such assessnents of the weight of the evidence are beyond

the Court’s purview. See, e.q., Sage v. Fairchild-Swearingen

Corp., 70 N.Y.2d 579, 588 (1987) (“[t]he Appellate Division’s
alternate conclusion that the verdict was agai nst the weight of
the evidence is a factual determ nation and, as such, beyond this
court’s review powers”). Plaintiffs nonethel ess contend, w thout
of fering any support for the statenent (Pl. Br. at 16-17), that
the Appellate Division's treatnent of the adequacy and causati on
issues fall within the exception to C P.L.R 8 5501(b) because

t he Appellate D vision supposedly “reversed or nodified nearly
all of the [trial] court’s findings of fact.” But the Appellate
Division did nothing of the kind; it nmerely made a different

eval uation of the same evidence relied on by the trial court.
Accordi ngly, the adequacy and causation issues are not before
this Court, and the Appellate Division's ruling on causation — an
el ement of any constitutional violation — provides an i ndependent

basis for affirmnce of the decision bel ow
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POINT I

THE APPELLATE DIVISION CORRECTLY REJECTED PLAINTIFFS’
EFFORT TO REDEFINE THE MINIMAL STANDARDS FOR A SOUND
BASIC EDUCATION ESTABLISHED BY THE COURT IN CFE I.

As the Appellate Division recognized, plaintiffs have failed
at the task this Court set for themin CFE I. This Court’s
deci sion made clear that the Education Article requires only that
the State provide the opportunity for a “mninmally adequate”
public education. Provision of anything above this
constitutional floor is a matter of public policy, reserved to
the sound discretion of the Legislature and localities.
Plaintiffs, however, disregard this fundanmental limtation, which
follows fromthe text, history, and purpose of the Education
Article as well as frominportant separation of powers concerns.
Unabl e to denonstrate a deprivation of the mniml educational
opportunities required by the Constitution and seizing on the
fact that, as a matter of policy, the State has chosen to be
anong the nation’s |eaders in public education, plaintiffs seek
to make the first-rate education that is the goal in New York,
and the funding that acconpanies it, a matter of constitutional
conpul sion. Because this approach is inconpatible wth the
nmeani ng of the Education Article established by this Court, it

cannot succeed in the present case.

42



A. As This Court Held in CFE I, the Text, History, and Prior
Judicial Construction of the Education Article Leave No
Doubt That it Imposes Only a Duty to Provide “Minimally
Adequate” Educational Opportunities.

1. The plain language and purpose of the Education Article
establish that the Article must be construed to require
only the opportunity to obtain a minimally adequate
education.

As this Court has already recogni zed, a narrow definition of
the scope of the obligation inposed by the Education Article is
conpel led by the Article’ s text and purpose. The Article itself
directs the Legislature to “provide for the nai ntenance and
support of a system of free common schools, wherein all the
children of this state nay be educated.” N Y. Const. art. X,

8 1. It contains no express qualitative or quantitative
standards.® This is unsurprising in light of its “primary ainf
sinply “to constitutionalize the established system of common

schools rather than to alter its substance.” REF.I.T. v.

Cuono, 86 N.Y.2d 279, 284 (1995); see also Judd v. Board of

°Because the Education Article was notivated not by concerns
about the quality of education but rather by concerns about
ensuring the existence of free public schools in all communities,
it does not explicitly inmpose a m nimum standard of educati onal
quality that the State school system nust provide, in contrast to
education clauses in other states. See WIlliamE. Thro, Note, To
Render Them Safe: The Analysis O State Constitutional Provisions
In Public School Finance ReformlLitigation, 75 Va. L. Rev. 1639,
1661-70 & n. 109 (1989) (describing four categories of such
clauses, with “Category |I” clauses |like New York’ s Education
Article inposing the nost “mnimal educational obligation on a
state” because they “provide for a systemof free public schools
and nothing nore”).
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Educ., 278 N. Y. 200, 210 (1938) (provisions of Education Article
“merely crystalize into fundanental |aw in mandatory formearlier
deci sions nmade by the people and recogni zed by the Legislature”).
By 1894, the Legislature had already enacted a systemto
provi de for the maintenance and financial support of public
school s throughout the State. See L. 1894, ch. 556; L. 1874,
ch. 421; L. 1812, ch. 242; L. 1795, ch. 75. The nmenbers of the
Constitutional Convention of 1894 were nonet hel ess concerned that
t he comon school system “rest[ed] sinply on statutory |aw,
easily abrogated by any capricious legislature.” 3 Revised

Record of Constitutional Convention of 1894 (1900 Fitch rev.), at

695. The Article was al so designed to help ensure that public
schools were available in localities that had faced difficulties
in establishing schools. See id. Thus, this Court said in
Levittown, “[w] hat appears to have been contenpl ated when the
education article was adopted at the 1894 Constituti onal
Convention was a State-wi de system assuring nmninmal acceptable
facilities and services in contrast to the unsystematized
delivery of instruction then in existence within the State.”

57 N. Y.2d at 42. Accordingly, the Education Article nust be read
to establish only a mnimal “floor” above which the Legislature

and localities may surely go.
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2. This Court, in CFE I and elsewhere, has already held
that the Education Article imposes only a minimal
obligation upon the State.

Al t hough the text of the Education Article inposes no
qualitative or quantitative standards, this Court has found in it
a substantive conponent. Recognizing that the Article’ s purpose
woul d be thwarted if the resources nmade avail able in each | oca
district’s schools were so i nadequate as to deprive students of
any education at all, the Court construed the phrase “may be
educated” to nean “may receive a sound basic education.”
Levittown, 57 N. Y.2d at 48. A violation of the Article, it
added, could be denonstrated only by establishing a “gross and
glaring inadequacy.” 1d. at 49. But as long as “what is nade
avai l abl e by this system [of educational funding] may properly be
said to constitute an education, the constitutional mandate is
satisfied.” 1d. at 48.

As in Levittown, in allowing the present case to go to trial
this Court took pains to enphasize the mnimal nature of the
obligation the Education Article inposes. The State “nust assure
that sone essentials are provided”: “mninally adequate” physical
facilities, “instrunentalities of learning,” and instruction.
CFE 1, 86 N Y.2d at 317. As long as these resources are
sufficient to give children the opportunity to obtain “the basic
literacy, calculating, and verbal skills necessary to enable

children to eventually function productively as civic
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partici pants capable of voting and serving on a jury . . . the
State will have satisfied its constitutional obligation.” 1d.
Areturn to this well-beaten constitutional path is a
necessary corrective to plaintiff’'s journey deep into the realm
of education policy. The Appellate D vision pinpointed the
problemw th plaintiffs’ case: The standard they urge as

mnimal |y adequate is sinply “inproper.” CFE Appeal, 295 A D. 2d

at 3. The Education Article, the Appellate Division recognized,
“requires the State to provide a mnimlly adequate educati onal
opportunity, but not . . . to guarantee sone higher, largely
unspecified | evel of education, as |audable as that goal m ght
be.” |d.

Ignoring this Court’s instructions to the parties in CFE |
plaintiffs again argue for their expansive interpretation of the
Constitution. Such an approach is foreclosed by this Court’s
decision in CFE 1, where it reaffirned the mninmal nature of the
constitutional requirement. Moreover, as denonstrated in the next
section, plaintiffs’ insistence on a constitutional standard
defined by what the Board of Regents considers optinmal woul d nmake
the Regents the final arbiters of the neaning of the Constitution,
while assigning this Court the task of m cromanaging the State’s

educati on system
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B. Plaintiffs’ Insistence on a Constitutional Standard Defined
by the High Standards of the Board of Regents Rather Than
the Minimal Level of Adequacy Established by CFE I Would
Reverse the Roles of the Courts and the Regents, With Courts
Micromanaging Schools While the Regents Interpret
Constitutional Provisions.

1. The standard of minimal adequacy established by CFE I
comports with the limited role of the judiciary in
overseeing public education.

Plaintiffs argue that changes in social circunstances since
t he Education Article was adopted require a nore expansive
approach than the framers of the Article intended. But the
m ni mal nature of the obligation inposed on the State by the
Education Article derives not only fromthe history and text of
the Education Article but also froma recognition of the proper
role of the judiciary in the State’s system of governnent. This
Court recognized in Levittown that

[t]he determ nation of the ampbunts, sources,
and objectives of expenditures of public
nmoneys for educational purposes, especially
at the State level, presents issues of
enornous political conplexity, and resolution
appropriately is largely left to the
interplay of the interests and forces
directly involved and indirectly affected, in
the arenas of |egislative and executive
activity. This is at the very essence of our
governnental and political polity.

Levittown, 57 N Y.2d at 38-39; see also Hoffman v. Board of FEduc.

of the Gty of N. Y., 49 NY.2d 121, 125-26 (1979) (“We had

t hought it well settled that the courts of this State may not

substitute their judgnent, or the judgnent of a jury, for the

47



pr of essi onal judgnent of educators and governnent officials
actually engaged in the conplex and often delicate process of
educating the nmany thousands of children in our schools.”).
Because “[i]t would normally be inappropriate . . . for the
courts to intrude upon such deci sion-nmaking,” Levittown,

57 N.Y.2d at 40, only a gross and glaring failure to provide the
opportunity for a mninmally adequate education required by the
Article can pronpt judicial intervention in the political process
of determ ning what an educati on should consist of and how ruch
shoul d be spent onit. |In all other cases, public officials and
educators — not judges and |awers — will continue to nake these
pol i cy-based judgnents.

The Appellate Division recognized, as the trial court did
not, the inportance of this fundanental principle of the
separation of powers in fashioning a proper approach to this
case. The trial court failed to followthis Court’s nandate in
CFE | to inquire only into whether school resources were grossly
and glaringly inadequate to provide the opportunity to obtain a
m ni mal | y adequate education. Unfettered by either the mandate
of CFE 1 or the sense of the I[imtations of the judicial role
that has informed this Court’s Education Article jurisprudence,
the trial court instead asked what |evel of resources would be
optimal to provide the opportunity for a world-class education

and eradicate any barriers to student achi evenent, w thout regard
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to resource or financial limtations. This inquiry took it into
di scussions of ideal class size, desirable teacher credentials,
preferabl e conputers, and dozens of other dinensions of day-to-
day school m cronmanagenent. As the Appellate Division noted,
however, “that is not the constitutional standard, and a
statenent that the current systemis inadequate and that nore
noney is better is nothing nore than an invitation for limtless

litigation.” CFE Appeal, 295 A D.2d at 9.° Di sregard for the

“mninmal |y adequate” standard inperm ssibly converts judges into
arbiters of education policy and shifts control of our schools
away from el ected representatives and educators. This is
precisely the role that this Court has said the judiciary should
avoid, for it “require[s] the courts not nerely to nmake judgnents
as to the validity of broad educational policies — a course we
have unalteringly eschewed in the past — but, nore inportantly,
to sit in review of the day-to-day inplenmentation of these

policies.” Donohue v. Copiague Union Free Sch. Dist., 47 N Y.2d

440, 445 (1979).

°The | ong, arduous, and |argely unhappy experiences of the
courts of Chio and New Jersey with education m cromangenent are
detailed in Point 1V, infra.
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2. Definition of the “minimally adequate” standard
required by the Constitution is not the province
of the Board of Regents.

Plaintiffs ask this Court and the courts of the State to
assune a role for which they are institutionally unsuited and
m cromanage the City’'s school system At the same tine,
plaintiffs would seize fromthe courts the ability to say what
the State’s Constitution means. Apparently aware that the
substantial anmount of noney the State provides to the New York
City school systemis nore than anple to provide City students
the opportunity to acquire the nodest skills that CFE I
establ i shes as a sound basic education, see infra Point II
plaintiffs attenpt instead to redefine the constitutional
standard. They treat as “mninmally adequate” and thus
constitutionally conpelled a | evel of resources and student
achi evenent far beyond what this Court contenplated in CFE |
They rai se every aspect of the Court’s bare-bones standard. And
they justify this by reference to the policies of the State Board
of Regents, arguing that the Constitution’s standard of m ni nal
adequacy shoul d be neasured by achi evenent of the Regents
Learni ng Standards, the world-class standards adopted by the
Regents in 1996

Even before considering how far beyond m nimal the Regents
standards in question stretch, see infra Point 1.C, it is easy to

see why the definition of the constitutional standards is not a
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task for the Board of Regents. The Regents are an administrative
body. They are not popularly elected. Their job is solely to
“determ ne [the State’s] educational policies” within the
limtations of the State’'s statutory law. They do not determ ne
t he ambunt to be spent on education. Educ. L. 8 207. They have
no i ncentive or mandate whatever to define the education to be
provided in the State in terns of bare mnim

Nor, despite their limted policynmaking function, are the
Regents simlarly situated even to the Legislature, on which the
Education Article directly inmposes a responsibility.” Unlike the
Legi slature, the Regents are under no obligation to consider
either the costs of fulfilling government responsibilities other
t han education, the relative nerits of non-education social
prograns in inproving the lives of the citizens of the State, or
even the cost-effectiveness of their own educational policies.
They are not concerned, for exanple, with the conpeting clainms on
the public fisc of health care, social service, public security,
environnmental , and other programs, or with the anmount of revenue
that the State can raise to pay for education and other services.
The Regents’ narrowfocus policy considerations have nothing to

do with either the constitutional m nimum

" This is not to suggest that the Legislature is the final
arbiter of the neaning of the Education Article. See Levittown,
57 N. Y. 2d at 39.
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It is, by contrast, very nuch this Court’s job to interpret

the Constitution. See, e.d., Anderson v. Regan, 53 N.Y.2d 356,

372 (1981) (interpretation of State Constitution is the role of
the courts). Indeed, the Court in this case has not only already
recogni zed that duty, see CFE | at 315 (under Education Article,
"a duty exists and . . . we are responsible for adjudicating the
nature of that duty"), but also discharged it, offering in CFE |
an interpretation of the Education Article that plaintiffs now
seek to undo.

Undeterred either by this Court’s recognition in 1995 that
many of the Regents’ Standards — even those in place before
adoption of the world-class Regents Learning Standards in 1996 —
“exceed notions of a mninmally adequate or sound basic
education,” or by the Court’s observation that “adjudicating the
nature of the duty” inposed by the Education Article is its own
responsibility, plaintiffs try to transplant the Regents’ policy
preferences to the Constitution. Indeed, they warn the Court
t hat anyt hing but obei sance to the Regents’ preferences would be
“judicial activisni that “usurp[s] the Regents’ authority.” Pl
Br. at 47. Thus, the foundation of plaintiffs entire argunent
remai ns what it has been throughout: their assertion that “the
Regents’ current statew de m ni num standards of educati onal
quality and quantity . . . necessarily serve as a benchmark” in

determ ning the contents of a mninmally adequate education. |d.
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at 44. As they put it, “if the State ensures that school
systens provide the opportunity for students to neet the
graduation requirenents set by the Regents, then the
constitutional obligation will be satisfied.” 1d.

The fact that the standards that plaintiffs would transpl ant
to the Constitution are now the State’' s achievenent criteria for
hi gh school graduati on does not make them any less a matter of
pol icy choice rather than constitutional conmpulsion.® As this
Court has recogni zed, the Regents’ authority “to establish
criteria for high school graduation” is a dinmension of their

del egated “power to determ ne educational policy in this State.”

]It should also be noted that at the tinme the Article was
ratified, “common schools” were w dely understood to consi st of
only the 1%t through 8'" grades, while high schools consisted of
grades nine through twelve. The franers of the Constitution
certainly recognized this distinction. See Report of the
Conmittee on Education, 1894 Constitutional Convention, Docunent
No. 62, pp. 3-9 (discussing “comon schools” in connection with
the first section of the proposed provision — the one now at
i ssue — while discussing the subject of “Secondary and H gher
Education” in connection with the proposed second section, which
unified the State’'s entire education system under the governance
of the University of the State of New York). Subsequent
constitutional history preserved this distinction, see Tenporary
State Conmi ssion on the 1967 Constitutional Convention: Education

at 15 (discussing proposal to change phrase “conmmon schools” to
“public schools,” “on the ground that the terns ‘conmmon school s’
and ‘common school districts’ in current usage refer to only one
smal | category of public schools and school districts”), and it
continues today, see Educ. L. 8 3204(3) (mandating that “[t]he
course of study for the first eight years” of public school
provide for instruction in the “common school branches” of
education). This is not to suggest that a systemthat failed to
provide a traditional K-through-12 school system would be
adequate or acceptable. That question is not at issue in this
case.
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Board of Educ. v. Anbach, 90 A D.2d 227, 231 (3d Dep’t 1982),

aff"d mem, 60 N.Y.2d 758 (1983). Wen the Regents establish
hi gh school diploma requirenents, they do so as policymnmakers
only, while determ ning how nmuch funding is avail able to assi st
inthe fulfillnment of those requirenents remains a prerogative of
the Legi slature and the Governor.

Plaintiff’s insistence on rooting a constitutional standard
in the Regents’ preferences inprisons their argunment in a
circularity it cannot escape. |If, as plaintiffs say, a mninally
adequat e education consists not of a particular set of skills and
body of know edge that may well be inparted before high school
graduation, but rather of skills and know edge whose acqui sition
is congruent with attainment of a high school diplom, then
anyt hing the Regents deem desirable in a high school education is
i mredi ately el evated to a conponent of a sound basic education
for which the State nust ensure fundi ng, whatever the cost and
regardl ess of other barriers to attaining such skills.

| ndeed, the Regents’ adoption of the indisputably “world
cl ass” Regents Learning Standards, see infra Point |.C,, appears
to have been notivated in part by a desire to achieve precisely
this outcone. According to former Comm ssioner of Education
Thomas Sobol, this Court’s conclusion in Levittown that the
Education Article entitles the State’s students to “a sound basic

education,” 57 N Y.2d at 48, led the Regents “to operationalize
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the conditions that would | ead to a sound basic education” (Sobol
963). They did this “[b]y creating the | earning standards, and
then by urging the legislature to provide the resources necessary
for their attainment” (Sobol 963). |If these rigorous world-class
standards coul d be equated with m ni nal adequacy, the State woul d
have to finance them regardless of econom c exigency or
conpeting policy choices.

It is fromthis perspective that this case can be seen as no
nore than an effort to have the judiciary substitute its judgnent
for the decisions of the el ected branches of state governnent as
to how the State’s limted financial resources can best be
al located. Wtness after witness for plaintiffs attested to an
urgent need for additional funding sinply in order to neet the
Learning Standards. This was true for virtually every category
of educational resources: teacher training (“Coaching,” in which
mast er teacher co-teaches with novice, is “npst expensive nodel”
of professional devel opnent, but becones “essential” with
i mpl ement ati on of RLS [DeStefano 5437-39]); better-qualified
teachers (with respect to teacher qualifications, “the state’s
obligation is to give the conditions . . . to neet the standards”
[ Darl i ng- Hanmond 6448]); special prograns and extra instruction
for students, the purpose of which is to enable themto neet the
standards (Casey 9975); prograns for students with limted

English proficiency (intensified prograns and professional
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devel opnent necessary because “the new standards have been roll ed
in very, very quickly” [Hernandez 9188]); “particular facilities
that the Regents believe are necessary to provide an opportunity
for children to neet the new | earning standards” (Levy 7113-14);
and books, materials and supplies that “are matched to the new
standards” (DeStefano 5499). All these can be seen as di nensions
of the Regents’ overall attenpt to “align school funding with the
statewi de effort to assist all students in neeting state

st andards” (PX2064 p. 13).

If not for the constitutional dinmension of this case, such
an effort would be entirely unexceptionabl e, indeed |audable. An
adm ni strative agency charged wi th advocacy for a particul ar
program area has reached certai n concl usi ons about what
constitutes sound policy, and now seeks the noney to put that
policy in effect. Wat nakes this effort objectionable inits
current incarnation is its displacenent fromthe political to the
judicial arena. That plaintiffs and the Regents have chosen, in
pursuing their policy preferences, to proclaimthat the Regents
Learning Standards are no nore than “mnimally adequate” and thus

constitutionally conpelled does not nmake them so.
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C. The Regents Learning Standards are Aspirational and Cannot
Be Equated With “Minimally Adequate” Education Required by
the Education Article.

In addition to the reversal of judicial and adm nistrative
roles that would result if plaintiffs’ position were adopted, the
Regents Learning Standards clained by plaintiffs to be synonynous
with the sound basic education mandated by the Constitution far
exceed the mninmally adequate education that is mandated by the
Constitution. Indeed, plaintiffs’ attenpt to equate of the
Regents Learning Standards with the constitutional standard has
al ready been rejected by this Court. This Court established in
CFE | that standards promul gated by the Board of Regents do not
and cannot reflect what nmakes for a mninally adequate education
as a matter of constitutional law. In their conplaint, the Court
noted, plaintiffs “rel[ied] on the m ninmum State-w de educati onal
standards established by the Board of Regents and the
Conmi ssi oner of Education.” CFE 1, 86 N Y.2d at 317. The Court
said that such reliance was m spl aced:

[ Bl ecause many of the Regents’ and
Conmi ssi oner’ s standards exceed notions of a
m ni mal | y adequate or sound basic education —
sonme are al so aspirational — prudence should
govern utilization of the Regents’ standards
as benchmar ks of educational adequacy. Proof
of nonconpliance with one or nore of the
Regents’ or Comm ssioner’s standards may not,
standi ng al one, establish a violation of the
Education Article.

Id. at 351. Significantly, the Regents’ and Conm ssioner’s

standards before the Court in CFE | were far less rigorous than
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the Regents Learning Standards plaintiffs now proffer as no nore
than mninmally adequate, but even these | ess rigorous standards
were said to “exceed notions of a sound basic education.”

There can be no serious doubt that the Regents Learning
Standards, in their scope and content, greatly exceed what the
Education Article requires. The witnesses at trial attested
al nost unani nously to the high | evels of achievenent enbodi ed by
the RLS. Indeed, this was the primary allure of the Standards.
For exanple, Richard MIls, the State’'s current Conmm ssi oner of
Educati on, bases his views on what constitutes an adequate
education on his belief that “[it] is not enough for New York to
have just a pretty good systemin conparison with other states,
because New York is in a different position in ternms of the
econony and of the world” (MIIls 1226). Simlarly, MIls's
predecessor Thomas Sobol’s definition of a “sound basic
education” omts “mninmally adequate” educational facilities in
favor of an enbracing social vision in which education “reflects
the dynam cs of the Anerican small town” and “everybody is
wor king toward the same goal and . . . sharing the sane val ues”
(Sobol 1786). SED Deputy Conm ssioner Janes Kadanus |i kew se
described the RLS as “significantly beyond basi c conpetency
standards,” which the Regents had “reject[ed] as a matter of
Regents policy” (Kadamus 1713). The testinony of w tnesses who

work in the New York Gty schools was in accord with these views.
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See Chin 4915 (RLS are “world class standards”); Fink 1739 (new
standards are “pushy” and “hard”); Casey 9975-76 (prograns
designed to enable children to nmeet new standards “represent high
expectations” and are not “basic or minimal”).

The RLS are aspirational not just in their particulars but
as an overall educational endeavor. Although plaintiffs would
enbed the RLS in the State Constitution, the Standards are in
fact policy determ nations of recent vintage and uncertain
result. Testinony at trial indicated that the RLS are a product

of the so-called “standards novenent,” the roots of which lie in

A Nation at Risk: The Inperative for Educational Reform a 1983

report by the National Comm ssion of Excellence in Education

(Sobol 914-18). The prem se of A Nation at Ri sk was that

Anmerica s “once unchal | enged preem nence in conmerce, industry,
sci ence, and technol ogi cal innovation is being overtaken by
conpetitors throughout the world.” National Conm ssion on

Excel l ence in Education, A Nation at Risk: The | nperative for

Educati onal Reform (1983). The report concluded that there are

“di sturbing i nadequacies in the way the educati onal process
itself is often conducted,” id. at 8, and recommended, anong
ot her things, that schools “adopt nore rigorous and neasurabl e
st andards, and hi gher expectations, for academ c perfornmance,”

id. at 27.
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A Nation at Ri sk gal vani zed the Anmerican education

comunity, particularly the New York State Board of Regents. It

| ed eventually to issuance in 1991 of the Regents New Conpact for

Learni ng (Sobol 969-70). As Sobol said at trial, the New

Conpact, like A Nation at Ri sk, expressed concern that the nation

was on the verge of “slid[ing] into a darker and | ess prosperous
tinme” (see Sobol 1827), and prescribed as a renedy the
establ i shment of statew de goals that woul d eschew “m ni num

conpet ence,” which was said to be “not enough,” in favor of a
curriculum *“instructional nmethods,” and “adult expectations
whi ch chall enge [children] to performat their best, and help
themto becone truly proficient in know edge and skill” (PX519,

p. 3). The New Conpact’s pronise of specific high standards | ed,

five years later, to the RLS (Sobol 962-63).

What the Regents produced in the RLS was a bold policy
initiative aimed at establishing world-class standards and a
wor | d-cl ass educational system not producing basic literacy or
calculating skills. The testinmony of plaintiffs’ own w tnesses
confirms this. Kadamus testified that in adopting the RLS (which
he characterized as “rigorous” and “demandi ng”), the Regents
“rejected” the m ni mum conpetency standard articulated in
Levittown in favor of a standard of “high outconmes for al
students” (Kadanus 1713-14). Conmm ssioner MIls testified that,

in devel oping the RLS, the SED took the view that it was not
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enough for New York to have just a “pretty good systemin
conparison wth other states, because New York is in a different
position in terns of the econonmy and the world” (MIIls 1226).
The Regents were not satisfied by student performance at the
national average if that perfornmance did not neet the RLS (MIls
1225, 1245-96). In fact, they do not advocate or even talk in
terms of miniml adequacy (MIls 1221). They are of the view
that New York nmust be a national |eader in setting high
educational standards (MIls 1247).

Al t hough the Regents and SED have confidence in the RLS, it
remai ns uncl ear that the Standards will succeed in the manner
they hope for. Plaintiffs’ own expert noted that the standards
novenent is “still relatively young,” and that there are
“extrenely limted” enpirical data “on the efficacy of
performance based curricula” (Schwartz 2644, 2655). Anot her
expert presented by plaintiffs has witten that there is no
evi dence that raising standards inproves student performance
(Jaeger 13496); see also Sobol 2644 (“there isn't a substantial
anount of research” about standards). The Regents are still
attenpting to develop a scoring systemfor the Regents
exam nations that will provide a suitable transition fromthe
State’s longstanding reliance on the RCTs and ensure that a
satisfactory percentage of students are able to obtain a diplonma

in the face of increasingly challenging curricular and testing
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requirenents. At the tinme of trial, the Regents had set the
passi ng grade on the ELA Regents exam at 55 rather than 65 in
order to avoid having a disastrously | ow passing rate (Coppin
720; Kadanus 1595). And the effect of the demandi ng nature of
the RLS on student norale and on the availability of other
servi ces has caused concern in both the general education and

speci al education communities. See Diane Ravitch, Higher, but

Hol | ow, Acadenic Standards, N. Y. Tines, Feb. 6, 1999, at Al5; Kim

Kruger, Individuals Guarantee Owm Success, Tines Union, My 18,
1998, at Cl. Thus, the novelty, uncertainty, and rigor of the
Regents Learni ng Standards establish that they are not synonynous
with a mnimally adequate education. The very attributes that
make them adm rabl e as policy nmake them i nappropriate as a

constitutional standard.

D. Students Need not Satisfy the Regents Learning Standards to
Attain “the Basic Literacy, Calculating, and Verbal Skills
Necessary to Enable Children to Eventually Function
Productively as Civic Participants Capable of Voting and
Serving on a Jury.”

1. A sound basic education need not prepare children for
high-level “competitive employment.”

Plaintiffs m stakenly argue that only those students who
satisfy the Regents Learning Standards receive a sound basic
education. They contend that attai nment of those Standards is

necessary to obtain high-level “conpetitive enploynent.” That
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argunent rests on a faulty prem se, because preparation for such
enpl oynent is not a part of the tenplate this Court established
in CFE|I. Plaintiffs stray far fromthis Court’s pronouncenent
in CFE | that students who are able to “function productively as
voters and jurors” have received a sound basic education. Even
had this Court not already rejected a “conpetitive enploynent”
addition to the requirenents of a sound basic education, such an
addi ti on woul d be untenabl e.

Prior opinions of this Court foreclose this portion of
plaintiffs’ argunment. In Levittown, the Appellate D vision had
found that the Education Article was viol ated because chil dren
were denied the opportunity to acquire the skills necessary to
prepare them for roles “as potential conpetitors in today’s
market.” 82 A.D.2d at 217 (citation omtted). This Court
rejected the approach, instead concluding that those children had
not been denied the opportunity for a “sound basic education,”

Levittown, 57 N.Y.2d at 47-50; see also CFE I, 86 N.Y.2d at 328-

29 (Levine, J. concurring) (concluding that Levittown decision
rejected any notion that sound basic education nust provide
children with skills needed to be “potential conpetitors in
today’ s market place”).

Sobol nonet hel ess introduced the concept of “conpetitive
enpl oynent” to the “sound basic education” requirenent because it

“seermed to [hin] an om ssion fromthe Court’s version” and is
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“sonet hing that nost parents want for their children” (Sobol
1056). O course, former Conm ssioner Sobol cannot so easily
vary the nmeaning of the State Constitution. And in any event,
preparation for “conpetitive enploynent” as plaintiffs use the
term cannot possi bly be a conponent of a mnimally adequate
educati on, however desirable such a proposition mght be as a
matter of policy. By “conpetitive enploynent,” plaintiffs do not
nmean nerely the ability to obtain a job. Rather, they nean a set
of “higher level” skills that are to be contrasted with the
“basic skills” that, plaintiffs contend, are no |onger useful in
the Anerican workplace. Pl. Br. at 28. Plaintiffs repeatedly
characterize any jobs that do not require these higher-|evel
skills as “nmenial labor.” 1d. at 31.

This policy-fraught judgnment dism sses as “nenial” the work
that is done by 70 percent of the Anerican popul ation and that
will represent nearly 60 percent of the jobs available over the
course of the present decade. According to the federal Bureau of
Labor Statistics, 71 percent of all jobs in 2000, and 58 percent
of the job growth over the 2000-2010 period, will consist of
occupations “generally requiring only work-related training,”
with 37 percent of all jobs in 2000 and 35 percent of job growth
in occupations requiring only “short-termon-the-job training.”
Dani el E. Hecker, “CQCccupational Enpl oynent Projections to 2010,”

Mont hly Labor Review, Nov. 2001 at 81 (avail able at
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www. bl s. gov/ opub/ m r/ 2001/ 11/ art4full.pdf). Plaintiff’s own
expert largely concurred in these predictions, testifying that

new t echnol ogi es are unlikely to have a profound effect in

upgradi ng the education and skill requirements of jobs and that
nost new jobs and job openings will be in occupations that
require relatively limted | evels of skill and education (Levine
12205-07).°

The point is not, as plaintiffs wll doubtless
m scharacterize it, that people should be consigned to such jobs
if they do not want them Rather, it is that the decision to
prepare students for higher-level jobs, as the RLS do, is an
aspect of policy choice rather than constitutional nmandate. This
Court enmphasized in CFE | the fact that the Education Article
mandates only the bare essentials of education. |If in fact the
requi renent in that decision that education prepare children to
“function productively” is a reference to enploynent at all, it
shoul d, as the Appellate Division said, “be interpreted as the
ability to get a job, and support oneself, and thereby not be a

charge on the public fisc,” CFE | Appeal, 295 A-D.2d at 8. An

° One of plaintiffs’ experts nade the entirely unsupported
assertion that “[a] bout 90 percent of the jobs that are in the
econony today . . . are jobs that require at |east a high school
education” (Darling-Hammond 6460). It is difficult to see how
such a figure could be ascertained. The wi tness presunably neant
to say that about 90 percent of the jobs in Anmercia are in fact
occupi ed by high school graduates — an entirely different
proposi tion.
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education that provides the basic skills mandated by the CFE
tenplate inparts that ability, and that is all the Constitution

requires.

2. The Regents Learning Standards provide skills far
beyond those necessary to prepare children to be
responsible voters and jurors.

Plaintiffs definition of who is sufficiently educated to be

“capabl e of voting and serving on a jury,” like their definition
of which jobholders “function productively,” is notable chiefly
for how many people it excludes. For plaintiffs, those who have
not obtained a high school diplom are not capable of voting or
acting as jurors. Nor are the many New Yorkers who have received
a high school education by passing the RCTs, but have not gotten
t he worl d-cl ass high school education that the Regents now deem
desirable. According to plaintiffs, only a high school education
pursuant to the RLS is acceptable preparation for civic

partici pation.

By plaintiffs’ reckoning, nearly 40 percent of the adult
popul ati on of New York State is thus unfit to exercise its basic
civic responsibilities. 20.9 percent of the State s 25-and-over
popul ati on has no high school diploma. U S. Census Bureau, Table
DP-2, “Profile of Selected Social Characteristics: 2000,

New Yor k” at ww. nyl ovesbi z. conf nysdc/ census2000/

denoprofil es234/ nystate. pdf. Another 27.8 percent has only a
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hi gh school degree, including a GED. 1d. On the assunption,
extrenely generous to plaintiffs, that the recent 40 percent
Regents di ploma rate for high school graduates applies to this
popul ation, an additional 16.7 percent — i.e. 60 percent of 27.8
percent — of the Gty s adults, bringing the total to 37.6
percent, are in plaintiffs’ opinion not conpetent to vote.?
These data al one are proof that plaintiffs’ proposed
standard cannot be correct. According to plaintiffs, an
education consisting of less than a high school diplom is not

“meani ngful ;” even a |local diplom or a GED cannot nake for

“productive citizenship” (Pl. Br. at 34). But although this

“The United States Suprene Court has nade clear that only a
m ni mal education is necessary for citizens to participate in the
political system however desirable further education may be from
a policy standpoint. In Wsconsin v. Yoder, 406 U.S. 205 (1972),
it recognized that “sonme degree of education is necessary to
prepare citizens to participate effectively and intelligently in
our open political system” and described the product of a
conmpul sory education -- which, in Wsconsin as in New York, did
not require school attendance after the age of 16 — as the
ability “to be self-supporting and to discharge the duties and
responsibilities of citizenship.” 1d. at 221, 234. Debates
during the 1894 Constitutional Convention suggest that the
framers of the Education Article |ikew se equated the education
to be provided under the Article with the instruction that
parents had a duty to provide for their children, and that the
Legislature required all children to receive under its Conpul sory
Education Law of 1894 (L. 1894, ch. 671). See 3 Revised Record
of the Constitutional Convention of 1894, at 690-91 (observing
that the Article “direct[ed] the Legislature to use the power of
the State” to “foster” and “enforce adhesion to” the “principle
and uni versal education,” by ensuring that children whose parents
had otherwi se failed to discharge their |egal duty to educate
could be sent to the public schools to receive their required
basi ¢ educati on).
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Court in CFE | declined “to definitively specify” what a sound

basi ¢ education consists of, it made two things clear: The

m nimal nature of the State’s obligation under the Education
Article, and the fact the State “will have satisfied its
constitutional obligation” as |long as students |earn the
“essential skills” that nmake them “capable of voting and serving
on ajury.” CFE 1, 86 NY.2d at 316. |If plaintiffs are right,
nearly 40 percent of the State’ s adult popul ati on have never
recei ved such an educati on.

Al though plaintiffs insist (Br. at 35-37) that responsible
voters and jurors nust possess extraordinarily sophisticated
skills, in fact the requirenents to serve as a voter or juror in
this State are few The Legi sl ature presumably understands that
setting too high a threshold for civic participation is
fundanmental |y anti denocratic. Thus, New York inposes no literacy
or other educational requirenment on voters, and nmerely requires
that otherwise qualified jurors “[b]e able to understand and
conmmuni cate in the English | anguage.” Jud. L. 8 510. Cf. 28
U S C 8§ 1865(b) (requiring jurors to be able “to read, wite,
and understand the English | anguage with a degree of proficiency
sufficient to fill out satisfactorily the juror qualification
form” and able “to speak the English | anguage”). These
requirenents are simlar to federal |aws specifically defining

educational or literacy requirenents for voters. See 42 U S.C
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8 1971(c) (in proceeding in which literacy is a relevant fact,
“there shall be a rebuttable presunption that any person who has
not been adj udged an i nconpetent and who has conpleted the sixth
grade . . . possesses sufficient literacy, conprehension, and
intelligence to vote in any election”) (enphasis added);

42 U.S.C. 8 1973b(e)(2) (providing that “[n]o person who
denonstrates that he has successfully conpleted the sixth primry
grade . . . shall be denied the right to vote in any Federal
State, or local election because of his inability to read, wite,
understand, or interpret any matter in the English | anguage,
except that in States in which State |aw provides that a
different | evel of education is presunptive of |literacy, he shal
denonstrate that he has successfully conpl eted an equi val ent

| evel of education”).

In light of this Court’s directive that the neasure of a
sound basic education is the acquisition of skills necessary for
participation as a voter and juror, the State presented enpiri cal
evidence at trial regarding the aptitudes essential for these
tasks. Defendants’ expert Herbert Wal berg used a w del y-
recogni zed, objective “readability analysis” programto determ ne
the difficulty of certain texts, based primarily on vocabul ary
and sentence length (Wal berg 17182-83). He anal yzed the texts of
tel evi si on news broadcasts and newspapers discussing el ection and

City Charter issues and determned their level of difficulty. He
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al so | ooked at the opening statenent and jury instructions in the
Stahl case, on which plaintiffs’ w tness had based her views of
the demands made on jurors, and determ ned their |evel of
difficulty as well (DX19319). To prove that students had the
opportunity to obtain the skills necessary to conprehend these
texts, the State relied upon what was then the nmeasure of whether
students coul d graduate from hi gh school - passage of the Regents
Compet ency Tests (RCTs), which test reading, witing, and
mat hematical skills (Ward 3330; Kadanus 1579; Wil berg 17220- 21,
17355-56; PX2, pp. xi, 11). A review of the RCTs denonstrated
that the difficulty level of their contents was simlar to the
difficulty level of the texts anal yzed by Wal berg. This
i ndi cated that students who pass the RCTs achi eve sufficient
conpetence to read and understand these texts, conprehension of
whi ch bet okens possession of a sound basi c educati on.

Plaintiffs never confront this evidence on its nerits. They
i nstead mi scharacterize the State’'s position as one that would
entitle students only to an education through the 8" grade (PI.
Br. at 3, 16, 34). This is profoundly deceptive. Children in
New York are entitled to receive a free public-school education
from ki ndergarten through the 12'" grade, see Educ. L. § 3202(1),
and there is no question that they are receiving the opportunity
for such an education. Suggesting that sonme students acquire

basic literacy, calculating, and verbal skills by a particular
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grade level in no way neans that children are entitled only to an
“eighth grade education.” What this Court identified as a sound
basi ¢ education — and what the State’'s evidence related to — is
the set of skills necessary for nmeaningful civic participation,
not the grade |level at which those skills are on average
attained. These mninmally adequate skills bear no relation to
t he sophisticated nmastery that the Regents Learning Standards are
desi gned to produce.

Wth plaintiffs’ failure to show that their version of a
m ni mal | y adequat e education corresponds even renotely to the
constitutional command, this case should reach an end. First, as
not ed above, supra at 39-42, the issues of adequacy and causation
are questions of fact that are beyond this Court’s review
Mor eover, any further exploration of the facts or of the
sufficiency of plaintiffs’ legal argunents would anobunt to an
advi sory opi ni on. This Court resolves litigation and
adj udi cates controversi es between parties. It does not sit as a
roving conm ssion of constitutional inquiry. Yet that woul d be
its status if it proceeded beyond a reiteration of CFE | and
rejection of plaintiffs’ proposed standard to a nore detail ed
consi deration of what the standard should be and whether it has
been met. Plaintiffs’ cause of action, as this Court
characterized it in CFE 1, “essentially alleges that the State’s

educational financing schene fails to provide public school
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students in the Cty of New York . . . an opportunity to obtain a
sound basi c education as required by the State Constitution.”

86 N.Y.2d at 314. Success on that cause of action requires
accurate understanding of the constitutional requirenent itself.
Plaintiffs, ignoring the clear instructions of CFE I, argue

i nstead that the Education Article requires nothing less than “a
hi gh school |evel education” as the Regents have defined it. The
Court has rejected their proffered standard once and should do so
again. And once that rejection occurs, plaintiffs’ case can go

no further.

POINT II

THE STUDENTS IN THE NEW YORK CITY SCHOOL SYSTEM HAVE

THE OPPORTUNITY TO OBTAIN AND IN FACT RECEIVE A SOUND

BASIC EDUCATION

In terns of both the educational resources provided to Gty
students and the results those students achieve, City students
have the opportunity to receive a sound basic education. |In CFE
I, this Court made clear the relevance of both resource “inputs”
and student outconmes to the constitutional analysis: “If the
physical facilities and pedagogi cal services and resources made
avai | abl e under the present system are adequate to provide
children with the opportunity to obtain those essential skills
(i.e., ‘the basic literacy, calculating and verbal skills’

di scussed in the preceding section), the State will have
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satisfied its constitutional obligation.” 86 N.Y.2d at 316; see
also id. at 317 (test results on exam nations designed to neasure
m ni mrum educati onal skills “helpful” in ascertaining whether
constitutional mandate is satisfied). The performance of City
students on both wi del y-used standardi zed tests and Regents-
sponsored statew de exam nations specifically designed to test
for conpetency in these essential skills shows that the great
majority of Gty students actually obtain a sound basic
education. And a review of the “inputs” that enable students to
produce those results denonstrates that the Gty school system
offers all of its students the opportunity for such an educati on.

It is necessary as a prelimnary matter to enphasize that it
is opportunity that is the constitutional benchmark. The success
of City students on statewi de and national tests denonstrates
that nost of them do obtain a sound basic education. And if they
do so, it nust be because the opportunity is offered them by the
City schools. In view of the prevalence in the City' s student
popul ation of factors that put them*“at risk,” their success can
nmean only that the Gty schools are fulfilling the constitutional
mandat e.

The evidence of City students’ conpetent perfornmance thus
obviates any inquiry into the adequacy of the resources that
produce the performance. But this is not to say that only test

results can serve as proof of the availability of a sound basic
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education. The standard mandates opportunity, not necessarily
achievenment. And, as this Court indicated in CFE I, “a nyriad of
factors . . . have a causal bearing” on student achievenent. 1d.
at 317. That is why an exami nation of the “inputs” to City
students’ education is pertinent. Any unresolved questions about
whet her City students have an opportunity to be educated can be
answered by neans of a review of the resources the City schools
make avail able. These adequate resources usually produce the
desi red adequacy of outcone, as denonstrated by student
performance. But even if they do not, it is not for |ack of an

opportunity for a sound basic educati on.

A. The performance of New York City elementary and middle-
school students on nationally-normed standardized tests
demonstrates that they receive a sound basic education.

The performance of New York Cty students on w del y-used,
national | y-nornmed standardi zed tests aligned wwth the BOE s
standards shows that they receive a sound basic education in the
City’'s public schools. Although the City’ s student popul ation
contains far nore at-risk students than the sanpl e popul ati on on
whose scores the test results are based, the Gty students
consistently score at the national average on those tests. The
only explanation for these results is that the City's schools
provi de an education that is adequate as this Court defined the

termin CFE |.
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As a prelimnary matter, it should be noted that the Court’s
injunction to plaintiffs in CFE | about their attenpted use of
assertedly low test scores to prove the inadequacy of the
education the City offers does not apply to defendants’ reliance
on themto denonstrate adequacy. As the Court said of
plaintiffs’ “rel[iance] on standardi zed conpetency exam nations
established by the Regents and the Commi ssioner to neasure
m ni mum educational skills,” “[p]erformance |evels on such
exam nations are hel pful but should al so be used cautiously as
there are a nyriad of factors which have a causal bearing on test
results.” CFE 1, 86 N Y.2d at 317. The Court thus recognized
that assertedly | ow test scores are not necessarily caused by an
i nadequat e education. But it is inpossible to explain the
adequat e scores of New York’s heavily “at-risk” student
popul ation as the result of anything but an adequate educati on
(Mehrens 18481-82; Murphy 16193).

The essential facts about the City students’ test results
can be easily set forth. |In the academ c years 1996-97, 1997-98
and 1998-99, New York City students in grades 3 through 8
(excluding grades 4 and 8 in 1999, when those students took the
new statew de tests) took “cityw de” tests in reading and
mat hemati cs. Each student’s results were reported in terns of
how t he student conpared to a scientifically-sanpled nationw de

group of test-takers in the student’s grade (Tobias 10243). A
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score at the 50'" percentile on a given test is a score precisely
at the nationw de nedi an, a score above the 50'" percentile is
better than the nationw de nedi an score, and bel ow t hat
percentile is worse (Tobias (10260). For the three years in
question, the percentages of City students who scored at or above
the national average in reading scores were 47.3 percent, 49.6
percent, and 48.5 percent respectively (Tobias 10491, 10505,
10556; Def. Exh. 10103, 12774). In math, the percentages were
60. 4 percent, 63.1 percent and 50 percent.?

A full exam nation of the background, contents and results

of those tests establishes that they bear directly on the

"The sane citywi de tests were offered in 2000, 2001 and
2002, but the scores were reported in terns of |evels of
achi evenment rather than relative to a norm-that is, the results
were criterion-referenced rather than normreferenced. Thus, no
di rect conmparison with the 1997-1999 scores is possible.
Moreover, the Cty reports that the scores in the past three
years have been conparable to or better than the earlier scores.
See New York City Board of Education, Report on the 2002 Results
of the State Elenentary and Internedi ate English Language Arts
Tests and the City Reading and Math Assessnents, avail able at
wwmw. nycenet . edu/ daa/ reports/ 2002_Resul t s_Mat h&RDG. pdf; Report on
the 2002 Results of the State Elenentary and Internediate Math
Assessnents and the Conbined City and State Assessnents,
avai |l abl e at www. nycenet . edu. daa/ 2002mat h/ 2002_Test Resul t s. pdf;
Report on the Results of the CTB-Reading Test (CTB-R
Adm nistration in New York Cty, June 2000, avail able at
www. nycenet . edu. daa. reports/ct br2000_report. pdf; Report on the
Results of the CTB-Mathenmatics Tests (CTB-M Admi nistration in
New York City, June 2000, avail able at www. nycenet. edu/ daa/
reports/ctb_mat h_2000_report.pdf. It thus appears that the sane
i nference of conpetence can continue to be drawn fromCity
students’ performance. The City will use a different reading test
as the citywide test in the current school year. See Abby
Goodnough, After Disputes on Scoring, School System Switches
Provider of Reading Tests, N Y. Tines, Sept. 28, 2002 at 3.
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question of whether City students receive a sound basic
education. The CIB-R (CTB-Reading) and CAT (California

Achi evenent Test) are standardi zed tests devel oped by MG aw Hi |
(Jaeger 13246-49, 13398-400; Mehrens 18458-60). The purpose of
such tests is to provide neasurenent tools referenced agai nst
national norns, and thus avoid the effect of l|ocal, idiosyncratic
j udgnments of student achievenment (Mehrens 18455). There are four
maj or nationally-marketed test sets; approximately one-third of

t he school districts in the United States use the MG aw Hi |
tests (Mehrens 18450).

MG awHi || designs the CIB-R and CAT precisely in order to
reflect the preval ent national norns (Mehrens 18459-60). It
undert akes an extensive survey of curricular materials throughout
the country in order to ascertain what educators “want people to
be able to know and do” (Mehrens 18459). |Its aimis to ascertain
the “comon essence of the curriculumin the nation” and produce
a test whose content is aligned with the prevailing curricula
(Mehrens 18458).

Once McGawHi |l develops its test questions, the tests are
admnistered to a scientifically-selected “norm group,” designed
to be a representative sanple of the nationw de test-taking
popul ati on (Mehrens 18465-66; see al so Tobias 10160 [conpari son
to state norns]). The range of scores of this group becones the

“norni agai nst which subsequent test-takers are neasured, and in
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terns of which “normreferenced” scores are reported (Mehrens
18465- 66) .

The CTB-R and CAT are, in the view of wi tnesses for both
plaintiffs and defendants, high-quality and vigorous tests
(Mehrens 18473; Tobias 10504). MGawH Il, noreover, takes
pains to keep its tests at a challenging level. Thus, for
exanple, plaintiffs’ testing expert Richard Jaeger nentioned the
“Lake Wbebegone effect,” in which the longer a test is in use,
the easier it is for schools to “teach to” the test and produce
better scores, which in turn creates the illusion that students,
who are still neasured against the original and possibly outdated
nornms, have inproved (Jaeger 13398-300). To avoid the Lake
Webegone effect and other “artifacts” — i.e. circunstances that
reduce the accuracy and validity of nornmed test scores — MG aw
H 1l made the versions of the CTB-R and the CAT it offered in
1999 nore difficult, and used a nore recent admi nistration of the
test as the source of the norm popul ati on agai nst which test-

t akers were neasured (Jaeger 13300-01).1*2

As the City itself has |ong recognized, the CIB-R and the

CAT are well aligned with the New York City “New Standards,” and

thus with the Regents Learning Standards on which the New

> The re-normng of the test may account for the drop in
Mat h scores between 1998 and 1999 (Jaeger 13300-01). The fact
that New York City students perfornmed at the 50'" percentile on
t hese newl y-norned tests indicates that they are perform ng at
t he national average.
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St andards are based (Tobias 10461). The Gty began using the
MGawH || tests because they tested “higher-order skills”
(Tobi as 10160). The CTB-R was chosen because it “aligned well
with the content standards of the recently issued New York State
| earni ng outcones [i.e. the RLS], and others energing from
vari ous national professional organizations” (Tobias 10487). The
CAT was sel ected because it is the “test that has the best set of
national norms,” and “stresses higher-order math skills” that are
“benchmarked to worl d-cl ass | evel s” (Tobias 10509, 10545).

The rigorous nature of the MG awHi |l tests, coupled with
City students’ denographi c makeup, nakes the students’
performance on those tests inpressive. |In order to guarantee a
nationally representative sanple of significant denographic
characteristics in the McGawH |l normgroup, the testing
conpany included in that group a far smaller proportion of at-
risk test-takers than the New York City student popul ation
contains. Thus for exanple, the normgroup for the 1998 CIB-R
cont ai ned 26 percent free-lunch eligible students and 8 percent
LEP students, conpared to figures of 67 percent and 11 percent in
the Gty schools (Tobias 10505). The only possible explanation
for the City students’ national -average performance is the
adequacy of the educational opportunities they are receiving. As
one witness put it, in light of New York Gty s higher at-risk

popul ation, “[i]t is reasonable to believe that this |evel of
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achievenent is nore likely due to the quality of education in
New York City,” such that the Cty schools are doing “a quality
job” (Mehrens 18481-82); see also Murphy 16193 (City’s higher at-
ri sk popul ati on neans test results suggest Gty is “doing a
pretty good job”).

The City students’ performance on the McGawH |l tests is
al so better than the perfornmance of students in other |arge urban
school districts on nationally-norned tests. These conpari sons
are rel evant because of the simlarities between New York City
and other large Anerican cities in the denographi c makeup of
their student popul ations (Mehrens 18469). Tobi as knew of no
ot her urban school district in the United States whose children
performed as well on such tests (Tobias 10524). For ner
Chancellor Crew, relying on City students’ performance on the
citywide tests, declared that “New York City | eads the way anong
al nost all urban school districts in virtually every performance
i ndi cator” (DX1153).

City students’ performance on the MG awHi Il tests is worth
so nmuch attention now because it frees this case fromthe
i ndetermi nacy and circularity in which plaintiffs’ argunents
woul d otherwise trap it. The fact that Gty (and for that matter
State) students have not been notably successful in achieving at
the levels required by the new, “world-class” RLS |lead plaintiffs

to conclude not that the RLS may be probl ematic but rather that
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the prograns already in place work, but “have never been

I npl emented on a sufficient scale” (PI. Br. at 59). As the
Appel | ate Division noted, however, “a statenent that the current
systemis inadequate and that nore noney is better is nothing

nore than an invitation for limtless litigation.” CFE Appeal,

295 A D.2d at 9. A focus on the favorabl e objective outcones
enbodied in the CTB-R and CAT results permts — indeed demands -
an inference that the education City students receive is adequate
wi t hout requiring the inpossible determ nation of the precise
| evel and cost of resources that will produce adequacy.
Requiring the judiciary to make judgnments about the optinmal
cl ass size, set of teacher credentials, material resources and
curricula that make for an adequate education is forbiddingly
difficult, and will invite endless litigation in and by every
school district in the State. Reliance on objective outcones
makes this inquiry unnecessary. |If, as plaintiffs insist, the
State’s system of education is wholly responsible for at-risk
students’ poor performance, then it nust be entitled to credit
when those students perform acceptably. Sinply put, a
performance at the national average, especially given the
rel ati ve di sadvantages of the New York City student popul ation
must be the product of an adequate education. The only way
plaintiffs m ght have proven otherw se would have been wth a

denonstration that the | evel of education nationwide is so
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| nadequate that a performance at the nationw de nedi an does not
bet oken possessi on of m ni mum conpetency sufficient for civic
participation. They did not make or even attenpt any such
showing. Nor, in all likelihood, could they have succeeded, for
at least 45 of the 50 states have enbraced the standards novenent
and incorporated standards in their own education requirenents
(Schwartz 2589).

Most of plaintiffs’ objections to reliance on the results of
the MG awHi Il tests rest in |large part on m scharacterizations
and m sunderstandi ngs of the record. They suggest (Br. at 101)
that the scores are not probative because they represent
“averages across the entire Gty school systeni and thus mask a
bi nodal distribution of scores, with the “poor results” of sone
students “mask[ed]” by the high scores of others. But the
results recounted above are not “averages” in the sense
plaintiffs mean the term Rather, they reflect the percentage of
City students scoring at or above the nationwi de m dpoint for a
gi ven school grade (Def. Exh. 10104, 10108, 10189, 10103, 10109,
10112, 10113, 10137, 12774). Approxinmately half of students in
New York City score above this m dpoint — exactly what one would
predict for a denographically representative test-taking
popul ati on, and a good deal better than a population with a high
percentage of at-risk students m ght be expected to perform

Moreover, the distribution of the New York City test-taking
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popul ati on around the nati onw de m dpoi nt approxi mately refl ected
the normgroup’ s distribution (Mehrens 18512).

The McGawH Il test scores in fact act as a corrective to
the self-referentiality of plaintiffs’ evidence and argunents.
As di scussed above, supra Point |I.A 2, variations on the sane
fundamental testinony occurred repeatedly at trial. A wtness
woul d attest that a particular resource was i nadequate sinply
because it was not sufficient to satisfy the Regents Learning
St andards. The testinmony on cross-exam nation of plaintiffs’
testing expert Richard Jaeger is enblematic of this problem and
i ndeed of this entire litigation. During a |lengthy cross-
exam nation, Jaeger’s concerns about the validity of the MG aw
Hll tests were largely obviated. Neverthel ess, Jaeger said, the
results on the MG awHi Il tests did not mean that City students
recei ve a sound basic education, because the tests are “not a
valid measure of the New York State Standards [i.e. the RLS] used
by the State to define what students should know and be able to
do in order to denonstrate that they received a sound basic
education” (Jaeger 13411, 13589).

Plaintiffs' further objections to reliance on the MG aw
Hll test results largely reflect and rest on concerns of this
sort, and are specious for the same reasons. They conplain (Br.
at 101) that normreferenced tests show only “how students

stacked up agai nst another set of students,” whereas results in
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the sane tests, reported with criterion-referenced scores,
suggest “that the 50'" percentile test scores reflected skills
and know edge that were significantly bel ow what educators
bel i eved students in those grades should know. "3

There, in mniature, is the fatal flawin plaintiffs’ case.
As denonstrated in Point |, supra, “what educators believe .
students should know,” while a potent determ nant of policy, is
not and cannot be the same thing as a mninally adequate
education. The two standards diverge drastically in New York
State, where educators believe that “m ni num conpetence” is not
“the appropriate |level of achievenent” (MIls 1222). Wile
| audabl e as a policy goal, this standard exceeds what the
Constitution, according to this Court, demands.

This is why plaintiffs’ resort to criterion-referenced tests
such as the statew de 4'" and 8'" grade English Language Arts and
Mat hematics tests first offered in 1999 is unavailing. These new
tests are aligned with and based on the RLS (Tobias 10172).
Scores on those tests thus may reflect City students’ progress in

satisfying the Regents Learning Standards. But neither they nor

® Plaintiffs also object (Br. at 102), quite m sl eadingly,
to reliance on the MG awH |l normreferenced test scores
because it is supposedly inproper to conpare the scores of City
students to scores el sewhere in the nation. Wiile there is sone
evidence that intercity or interstate conparison of scores on
different normreferenced tests nay be problematic, there is no
such problemw th conparing scores of students in different
cities or states on the identical test.
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tests based on them have anything to do with what the
Constitution requires. That is only a mnimlly adequate
education, which the scores of City students on the McG aw Hil

tests indicate that they receive.

B. The Performance of New York City High School Students on the
Regents Competency Tests Demonstrates That They Receive a
Sound Basic Education.

The performance of New York City high school students on the
Regents Conpetency Tests |ikew se denponstrates that they receive
a sound basic education. Until 1999 — in other words, |long after
t he standards novenent had gal vani zed t he education conmunity —

t he Regents deened passing grades on the RCTs sufficient
denonstrati on of conpetence to entitle students to a high schoo
diploma. It is not to cede power to the Regents to define the
“constitutional floor” of the Education Article to suggest that
success on a set of tests that they continue to regardas
acceptable criteria for a high school diplom, signifies the
possession of the basic literacy, calculating and verbal skills
the Court nentioned in CFE | . % The success of Gty students on
the RCTs thus denonstrates that they receive a mnimally adequate

educati on.

"“The phase-in of the RLS is not yet conplete, and until it
i's, passing grades on the RCTs enable students to graduate from
hi gh school
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The overwhelmng majority of New York city students could
and did pass the RCTs. In 1997-98, 90 percent of the el eventh
graders in the Gty s public schools denobnstrated conpetency in
readi ng by passing either the RCTs or the Regents exam nation
(PX2, p. 11). Eighty-three percent of the City s eleventh grade
students denonstrated conpetency in reading, and 90 percent
denonstrated conpetency in mathematics (id.). These figures
approach the statew de averages of 91 percent for reading, 89
percent for witing, and 94 percent for mathematics, and exceed
t he averages of 86 percent for reading, 85 percent for witing,
and 86 percent for mathematics in the State’s other |arge urban
school districts (id.). This rebuts any argunment that the
cunul ative educational programprovided by the City school system
deprives students of the opportunity to acquire a sound basic
educati on.

As m ght be expected of tests that the Regents only a few
years ago deened suitable criteria for high school graduation
passage of the RCTs in fact requires a denonstration of
conpetence. Although plaintiffs (Br. at 42) invoke Sobol’s
statenent that the RCTs “were never intended to be a neasure of
what a sound basic education ought to be” (Sobol 1000), this is
no nore than another instance of the circularity that infects
plaintiffs’ entire argunent: the RCTs are said not to be

m nimal | y adequate because they are not aligned with the newer
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Regents Learning Standards that plaintiffs and the Regents equate
with a mnimlly adequate education

Thus, Sobol el sewhere conceded that the RCTs were designed
“to supply basic floor [sic] for conpetence . . . for a high
school diploma” (Sobol 922). As recently as 1996, an SED
publication called “CGuide to Conprehensive Assessnent Report”
indicated that “[t] he Regents Conpetency tests establish m ni num
standards of achievenent in the basic skills for pupils receiving
hi gh school dipl omas” (PX781*, p. 16; Tobias 10436). And in
1998, an SED nmnual for admi nistrators and teachers indicated
that the RCT in Mathematics was designed “to assure that students
have acqui red adequate conpetency in [mathematics] skills before
receiving a high school diplom” (Kadanus 19272).

O her testinony revealed that the chief problemwth
retaining the RCTs was their inconpatibility with the new Regents
Learning Standards. For MIls, the RCTs were “not consistent
with the [new] standard,” and were “insufficient given the
standards the Regents have defined” (MIIls 1139, 1222). As
Kadanus put it even nore clearly, the RCTs “were elim nated
because they didn’'t neasure the |earning standards” (Kadamnus
1579). This may nmake excellent sense as policy: If State policy
establishes the RLS as the rel evant educational standards, then
no doubt graduating students should be able to pass exani nations

that are based on them But as Regents Chancellor Carl Hayden
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poi nted out, the RLS “extends beyond providi ng m ni num
conpetencies. It goes directly to providing our young people
with the skills and know edge that we think they need” (Hayden
1327) .

Nor does the City high school dropout rate denonstrate the
constitutional inadequacy of the Gty school systemor render the
evi dence of the RCTs |ess conpelling. Plaintiffs (Br. at 103-
104) invoke a “Cohort Report” show ng that roughly 30 percent of
students who enter the ninth grade in the Cty’'s schools do not
obtain a diploma. But plaintiffs’ “cohort anal ysis” does not
i dentify where City high school students have received their
el ementary and m ddl e school education. Eighty percent of the
1997 New York City cohort of graduates were born outside the
United States (Pl. Exh. 312, p. 28), and a |large proportion enter
the Gty school systemfor the first tine in ninth grade. The
ninth grade is the second | argest grade of entry (after
ki ndergarten) for students entering the Gty school system wth
many of those ninth-graders comng from other countries (Kadamnus
1612, 19290-91). The quality of the instruction provided in the
City schools cannot be judged by the high school perfornmance of
students who attended el enentary and m ddl e school el sewhere.

And in any event, students who fail to conplete high school are
still “educated,” as the Constitution defines it, as |long as they

have acquired basic skills by the tinme they choose to | eave high
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school. As noted above, City students’ performance on the
MGawH || tests suggests that they have. Their performance on

the RCTs confirns that fact.

C. The inputs available to the New York City school system are
sufficient to provide a sound basic education.

The Court need not exam ne the inputs available to the
New York City school systemto conclude that City students
receive the opportunity for a sound basic education. As noted
above, the performance of City students on nationally-nornmed
standardi zed tests and the Regents Conpetence Tests itself
establishes that they in fact receive an adequate educati on.
Neverthel ess, a review of these resources denonstrates that
plaintiffs failed to prove that there are gross and glaring
i nadequacies to them as there nust be for plaintiffs to prevail.

| ndeed, plaintiffs’ suggestion that they have not net their
burden of denonstrating input inadequacy (Pl. Br. at 78) anmounts
to a piece of special pleading. Because, they say “education is
a cunul ative and col |l ective experience, . . . it is very
difficult, if not inpossible, to make such direct |inks” between
educational inputs and student performance. But plaintiffs
cannot avoid their burden of proof by contending that a point is

unprovabl e. ®

“Mor eover, the presence or absence of such “direct |inks”
is provable. Experts on both sides testified to the efficacy of
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In any event, as the Appellate Division found, the evidence
adduced at trial showed that the teachers, curricula, facilities,
and instrunentalities of |learning available in the Cty school
system gi ve students the opportunity to obtain a sound basic
education. This is unsurprising in view of the substantial suns
spent on the New York City school system |If it were counted as
a state, New York City would rank fifth in per-pupil expenditure;
It would still rank ninth if spending were adjusted for cost-of-
l'iving differences (Hanushek 15851-53; Cuthrie 20168-69). The
City' s average per-pupil expenditure of approximtely $9500 in
Fi scal Year 2000 far exceeds the expenditure of sonme of the npst
effective City public and Catholic schools educating simlar
popul ati ons of at-risk students. For instance, the evidence
showed that Conmmunity School District (“CSD’) 2 in Manhattan, a
nati onal nodel for successful public school education, is one of
t he hi ghest-perform ng but | owest-spending school districts in
the Gty. 1In 1998, CSD 2 was the second-hi ghest scoring district
on citywde tests. In reading, 73 percent of students were at or

above grade | evel, conpared to the national average of 50

by regression anal yses that isolate a given input and quantify
its inpact on performance. Plaintiffs never sought to relate
deficient student achievenent to a particul ar resource

i nadequacy, whereas defendants’ experts established that the
al | eged resource inadequaci es did not adversely affect student
per f or mance.
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percent, and in math, 82 percent attained this |level (Fink 7888-
90; DX10103; Dx10109).

Li kewi se, while plaintiffs dispute the point, there is
little doubt that the City's Catholic schools have perforned
successfully even though those schools spend only half of what
the Gty s public schools spend per pupil (regardl ess of how much
noney plaintiffs contend that these Catholic schools receive from
donations or otherw se, see PI. Br. at 80-82) and have a hi gher
pupi | -teacher ratio, larger class sizes, |ower-paid teachers,
older facilities, and fewer science |abs and other educati onal
anenities than public schools (DX19564*; Puglisi 19340-44, 19353-
55; Murphy 16404, 16416). See also Stephen D. Sugarman, School

Choi ce _and Public Fundi ng, School Choice and Social Controversy

111, 126 (Stephen D. Sugarman & Frank R Kemerer eds., 1999)
(noting that religious schools tend to spend | ess per student
t han public schools, enploying | ower-paid teachers and snall er
adm ni strative staffs, and supporting |arger class sizes).

As the follow ng anal ysis denonstrates, in every category of

basi c resources specified by this Court in CFE 1, the Cty's

public schools neet or exceed constitutional m ninuns.
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1. The teachers in the City schools are adequate.

Plaintiffs cannot substantiate their claimof “gross
i nadequacies” in the Cty’ s hardworking, dedicated teaching force
(PI. Br. at 67). They disregard the BOE' s own eval uations, which
indicate that the City's teachers are far nore than mnimlly
adequate. Instead, they rely upon disparities between the
credentials of Gty teachers and those of teachers in the rest of
the state, but such conparative evidence cannot support an
Education Article claim And while plaintiffs claim(Pl. Br.
at 68) that “the qualifications of the City teachers are
objectively so low that they betoken gross and glaring
i nadequacy, the contention is false.

As the Appellate Division recognized, the only direct
evi dence of the actual quality of teaching in the Gty schools
adduced at trial suggests that City teachers are adequate. This
evi dence consists chiefly of the systemw de teacher observations
conducted for the BOE by principals in the ordinary course of
business (“U S ratings”). Teachers are evaluated on such natters
as whether they are “adapting instruction to individual [student]
needs and capacities,” making “effective use of appropriate
met hods and techni ques,” and denonstrating “evidence of pupil
grow h in know edge” (DX10398; Tanmes 3086-88). After review,
whi ch includes observation of their classroomteaching, they

receive ratings of either “satisfactory” or “unsatisfactory”
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(Tames 3088). Between 1995 and 1997, about 99 percent of the
teaching force was rated “satisfactory” (DX115; DX12739; DX19182;
PX1167*; PX1222; Tanes 3089-93).

There is little nerit to plaintiff’s objections (Br. at 69-
72) to the Appellate Division s reliance on the BOE' s own
eval uations. They claimthat honest eval uations woul d give
adm ni strators the unpal at abl e choi ce between an i nadequate
teacher and no teacher at all, and that the adm nistrative
process for giving an “unsatisfactory” rating is too “arduous.”
But government officials should be presuned to carry out their
responsibilities in good faith. |If the systemw de teacher
eval uations are neaningless, mllions of dollars are being
wasted. And the only suggestion that the systemis a shamis
anecdotal, in the formof the testinony of district
superintendents, who, as the Appellate Division noted, are not
even the people charged with making the evaluations. Cf. NAACP
V. Yonkers, 197 F.3d 41, 53 (2d Cir. 1999) (rejecting “scattered
anecdotes” and “subjective, intuitive inpressions” of school
superintendents in light of their interest in obtaining
addi tional funding for education). The US ratings represent the
only system c eval uations of teacher performance in the City
school s, and they support the conclusion that these teachers

perform adequately. It was up to plaintiffs to present systemc
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evi dence suggesting otherw se, and they have failed to neet that
bur den.

The adequate teaching reported in the teacher perfornmance
reviews was confirned by the PASS review process — BOE's only
conprehensi ve system of assessing school quality (Rossell 16742).
As part of that process, trained educations are required to give
i npartial evaluations of the quality of a school’s teaching
(Casey 10038-40,; Tobias 10625-29; DX10285, p. 9; DX10318, p. 3).
Those observati ons showed that, on average, schools were
perform ng between an “exenpl ary” and “approachi ng exenpl ary”
|l evel in the area of instruction (Rossell 16738-42; DX15140,
pp. 6-9; DX19267). Although the Appellate Division rejected the
PASS revi ews because “they are generally used as sel f-assessnent
reports by schools having a national interest in rating
t hensel ves highly,” CFE Appeal at 16, in fact the PASS systemis
not used for purposes of accountability, which enables it to be
enpl oyed for honest self-evaluation (see Tobias 10644-45; PX2379,
pp. 12-14).

The evidence that plaintiffs did adduce in |ieu of focusing
on actual teaching does not denonstrate that New York City’s
teachers are inadequate. They nmention (Pl. Br. at 67-68) that 13
percent of City teachers are uncertified, “conpared to just three
percent in the rest of the State.” But this, as the Appellate

Di vi sion noted, denobnstrates only disparity, not inadequacy, and
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Is thus irrelevant to the present case. See Levittown at 41-42.

Ei ghty-seven percent are certified (Darling-Hamond 6686) — a
nunber that, if the BCE had chosen to enploy only that portion of
its staff who are certified, would have permtted it to every
classroomwith a certified teacher, raise teacher salaries and
still have a pupil-teacher ratio better than the national average
(Podgursky 17889-90; Smith 20383). 1In Sobol’s view, State
certification denonstrates a teacher’s conpetence (Sobol 1860),
and it is inpossible to argue that a teaching force from which
every classroomcould be staffed with a certified teacher is
grossly inadequate. And the absence of certification, standing
al one, is not proof that a teacher is inadequate. Moreover, the
argurment is in essence noot, for the City has begun filling al
vacancies with certified teachers. See Alison Gendar, Certified

Teacher Ranks Soar to 97% Daily News, Aug. 23, 2002, at p. 9.

In any event, nothing about the credentials of the GCity’s
teachers is lowin absolute terms. These teachers have a nedi an
of 13 years of experience (Podgursky 17868; Smth 20375-76).
Seventy-four percent have at |east a Masters degree, as conpared
wi th 47 percent of teachers nationw de (Podgursky 17868). About
hal f have either a Master’s degree plus at least 30 credits or a
doctoral degree — a percentage that exceeds that in the rest of
the State (Podgursky 17868). And the City spends about $3000 per

teacher per year on further professional devel opnent for its
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teachers, nore than other |arge urban school districts (DX19053;
Mur phy 16324- 25) .

As the BOE and former Chancell or Levy have el sewhere
concluded, “[t]he vast mgjority of teachers in the New York Gty
publ i c school s provide high-quality educational experiences for
the students” and “are gifted professionals” (DX19053 p. 2;
DX19469*). The system c and statistical evidence provided at
trial suggests as nuch. There is certainly nothing in the record
denonstrating that the quality of teachers and instructors in New
York City is so grossly inadequate that the City' s students are
bei ng deprived of the opportunity to acquire a sound basic

educati on.

2. New York City’s school facilities are not inadequate.

a. The facilities are in sufficiently good repair to
permit students to get a sound basic education.

Plaintiffs failed to show that the City's schools |ack the
“mninmal |y adequate” facilities necessary for children to | earn.
Al though in certain cases schools may be nore crowded or in
greater need of repair than is desirable, the claimthat the
physi cal conditions and capacity of the City's school facilities
as a whole are so deficient that students are prevented from
obt ai ni ng an educati on was contradi cted by the evidence at trial.
As the Appellate Division found, while plaintiffs offered

“anecdot al evi dence concerning the condition of certain schools,”
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there was “no proof that these conditions are so pervasive as to

constitute a systemw de failure.” CFE Appeal, 295 A D.2d at 10.

| ndeed, an exhaustive survey of City schools conpleted for
the BCE in the ordinary course of business refutes plaintiffs’
contention. The Building Condition Assessnment Survey (“BCAS’)
was a conplete inventory of City school buildings undertaken by
i ndependent consulting engineers in 1998 (Zedalis 4400). BCE
officials said at trial that it provides the best information
currently avail abl e about the conditions of the Gty s school
facilities (Zedalis 4867). The BCAS data indicate that these
facilities are largely in reasonable condition, with only a snal
per cent age of “buil di ng conponents” displaying serious problens.
The consulting engineers rated approxi nately 84 percent of those
conponents to be in better than “fair” condition, with “fair”
defined as not in need of imediate repair (O Toole 18, 801-02;
Zedalis 4828). Facilities expert Robert O Toole, in analyzing
t he BCAS data on the basis of the engineers’ estimates of repair
costs per square foot, found that these estimates confirned the
“by and |l arge better than fair” picture presented by the
conponent ratings (O Toole 183814).

In addition, there was no evidence that even in those
bui | di ngs nmost in need of repair, building conditions interfered
wi th student performance. |f poor physical conditions were

depriving children of an opportunity to | earn basic literacy,
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cal cul ating, and verbal skills, scores on standardi zed tests that
measure those skills would be |ower for schools wth high repair
needs. The record reflects just the opposite. Trial evidence
showed that a school facility's relatively high repair needs are
not associated with | ower student performance (DX19083*; DX19084;
DX19085; DX19088*; DX19089*; DX19090; Hanushek 15872-92). And
mul tiple regression analysis showed that there is no
statistically significant relationship at all between student
performance and building repair needs in New York City (DX19084;
DX19085; DX19089; DX19090; Hanushek 15872-92).

Plaintiffs neither successfully rebutted this evidence nor
met their burden of proof on this issue. Although they allude
generally to “volum nous statistical reports docunenting the
conditions of all the Gty s schools” (Pl. Br. at 73), they
i gnore the BCAS survey, which is such a report. They point
i nstead to anecdotal evidence about unfilled work orders and
i nconplete repairs (PI. Br. at 74). But even if there are
specific problens at particular schools that should be renedi ed,
this evidence cannot satisfy plaintiffs’ burden of denonstrating
systemw de deficiencies serious enough to interfere with
| earning. Although, as this Court’s CFE | tenpl ate suggests and
plaintiffs insist (Br. at 77-78), it is possible to imgine a

school systemw th facilities in such grave and w despread
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di srepair that students’ opportunity to learn is affected, the

New York City schools are not such a system

b. City school facilities are not so crowded that they
prevent delivery of a sound basic education.

Plaintiffs have not shown that the City schools are so
overcrowded that students do not have the opportunity for a sound
basi ¢ education. The evidence indicates that sonme Conmunity
School Districts and sone Gty high schools have “utilization
rates” that exceed their rated capacity. Capacity, however, is
cal cul ated on the basis of enrollnment: Average daily attendance
inthe Gty s high schools was 81.29 percent of enroll nment
(PX1166). Wen viewed in terns of nunmber of children actually in
cl assroons on a typical day, Cty high schools operate at about
93 percent of full capacity. Moreover, regression analysis
performed by defendants’ expert Dr. Eric Hanushek established
that there is no correlation in New York City school s between
utilization rates and student perfornmance (Hanushek 15827-28,
15860- 61, 15872-93; DX19083*; DX19084; DX19085; DX19088*;

DX19089; DX19090) .

In any event, a decline in enrollnent may all evi ate any
overcrowdi ng that exists. Plaintiffs dispute (Br. pp. 76-77) the
accuracy of figures devel oped on behalf of the BCE and relied on
by the Appellate Division that suggest total enrollnent will have

declined by 66,000 students by 2008. But there is sonme evidence
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that the projected decline may i ndeed be underesti mated.

Al though, as plaintiffs note, the BOE projections suggest that

“it will be 2005 before the nunber of pupils enrolled falls bel ow
the nunmber in 1998" (Defendants’ Exh. 17124 p. 2), in fact it has
al ready done so in both of the past two years, with enrol | nent
now | ower than it was at the tine of trial. See “Myor’s
Managenent Report: Prelimnary Fiscal 2003" at 24 (Enroll nent on
10/ 31/ 00 was 1, 105,000 and on 10/31/01 was 1,098,800), reported

at www. nyc. gov/ ht m / ops/ pdf/2003_mmr/ 0203_mmr . pdf; New York City

Departnment of Education Statistical Summaries, reported at

wwmwv. nycenet . edu/stats (enroll ment on 12/31/02 was 1, 087, 255).

c. Classes in the City Schools are not too large to permit
delivery of an adequate education.

Classes in the Gty schools are not too large to permt
delivery of an adequate education to Cty students. |ndeed,
class size is not part of this Court’s definition of a sound
basic education in CFE I. Rather, the Court required that there
be “sufficient personnel.” CFE | at 317. The City's schools
satisfy this standard, for New York has one teacher for every
14.1 students, placing it in the top 10 percent of |arge
districts across the nation (DX19048; Murphy 16242). By
conparison, Los Angeles, the second | argest school system in the

nation, has one teacher for every 20.8 students (Smth 20393-96).
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The “sufficient personnel” standard establishes that
plaintiffs’ reliance on class size is irrelevant. Cass size is
a function of how the BOE deploys its teachers, not a neasure of
whet her the Cty enpl oys enough teachers (MIIls 1269-73; Garner
3565). Before their recently-negotiated coll ective bargaini ng
agreenent, the City's teachers had a shorter contractual teaching
day than other school districts in the state and other |arge
urban districts across the nation (DX19154A*; DX19156*; Podgursky
16535-48). The BOE al so has thousands of teachers who are not
assi gned cl assroom teachi ng duties (PX3159; PX31608; Donohue
15409-11). Thus, though the Cty enploys roughly the same nunber
of teachers per student as the rest of the State, its class sizes
are rmuch | arger (DX19189; PX1167*).

Nor can plaintiffs’ clains that smaller classes may yield
certain educational “benefits” or that New York City classes are
“larger than those in other districts in New York State” (Br. at
78-80) give rise to a constitutional violation. The purported
advant ages of smaller classes are not relevant to this case
wi t hout gross and gl aring evidence that classes in the City
schools are too large to permt students to learn. The fact that
cl asses may be larger in New York City than in sone other
districts in the State is an inperm ssible “equity” argunent that

is foreclosed by this Court’s decision in Levittown.
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In any event, the Cty's average class size of 26.1 in the
el enentary schools, 28.7 in the mddle schools and 29.3 in the
hi gh schools is adequate for the provision of a sound basic
education and is consistent with the class size in many | arge
school systens across the nation (PX 1167; Smith 20421). 1In
addition, the Gty s average class size is smaller than the
average class size in the GCity's Catholic schools, which, as
previously noted, serve a simlar student popul ation and achi eve
superior results on state tests (DX19009*; DX19564*; Pugli si
19320, 19339-40, 19374-75).

The evi dence on the benefits of smaller class size is in any
case too anbi guous to nmake significantly smaller classes an
el enent of “the constitutional concept and mandate of a sound
basi ¢ education.” The parties presented extensive evidence
concerning the effect of class size on student performance (Finn
8008- 14, 8034-47; Hanushek 15892-925). Plaintiffs experts
testified that class sizes of 17 or fewer students, particularly
in the early grades, would inprove performance for all students,
especially for poor, at-risk students (Finn 8008-14, 8034-47).
The primary cl ass-size study upon which plaintiffs’ experts
relied, the Tennessee STAR study, exam ned the achi evenent of
students in class sizes of 22-26 students conpared to the
achi evenent of students in class sizes of 12-17 students (Finn

7975-76). Plaintiffs’ class size expert, Dr. Finn, testified,
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however, that the STAR study showed that the effects of these
substantially smaller classes on student achi evenent were “small”
or “nmodest” (Finn 8012-14). Furthernore, the study exam ned only
the effects of reducing class size to an average of 15--a |evel
that is not found in any urban school district in the nation
(Finn 8224).

There is, noreover, considerable evidence suggesting that
even such drastic reductions may not be especially effective.
For exanple, in a recent $3 billion class size reduction program
in California — the nbost extensive such program ever undertaken —
drastic class-size reduction produced little or no effect on
student achi evenent (Finn 8305-07, 8314-16; Hanushek 15727-31).
And a “meta-study” of many studies on this subject by G ass and
Smith, also relied on by Dr. Finn, showed that class size
reductions from40 to 20 students have only a mnor influence on
student test scores (Finn 8227-28). The results of class size
reductions are at nost m xed — sonme researchers have found snal
to nodest effects on student achi evenent while others have found
i nconsi stent or no effects (Finn 8012-14, 8226-28; Hanushek
15725- 31, 15892-925; Wal berg 17342-43). The record does not
permt the conclusion that City classes are too | arge now, or

that reduction in class size will produce significant results.
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3. The “instrumentalities of learning” provided to City
students are not inadequate.

Plaintiffs have not denonstrated that the Gty schools fai
to provi de an adequate supply of this Court in CFE | called
“instrunmentalities of learning.” \Watever may have been the case
at one time, in the four years before trial, the BOE had enough
noney not only to provide students with current textbooks, but
al so to buy an additional set of four textbooks per student
(PX1169, pp. 51-52, 75; PX2567, p. 9; PX3114, pp. 9-10; PX3204).
Plaintiffs, by contrast (Br. at 80-82), rely largely on anecdot al
evi dence of past shortages of textbooks and supplies. Even
plaintiffs, however, grudgingly concede that “recent funding
i ncreases have provided partial, short-termrelief” for textbook
shortages, but suggest that a judicial renedy is sonehow still
requi red because shortages may arise again. Such an argunent
woul d enable any plaintiff to prevail in any action against a
governmental entity sinply by asserting that a constitutional
violation may arise in the future. It cannot be the basis for
judicial intervention here.

Nor are the Gty school |ibraries pervasively inadequate.
Plaintiffs offer anecdotal evidence of outdated |ibrary books,
but fail to showthat the City s school systemsuffers from
systemw de deficiencies. Indeed, the trial court’s viewthat
the books in the City's public school libraries “are inadequate

in nunber and quality” was based |argely on conparative evidence
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that New York City “lag[s] behind the rest of the State in the
nunber of library books per student.” CFE Trial, 187 M sc.2d at
57. But such conparative evidence cannot denonstrate gross and
gl aring i nadequacy. And as the Appellate D vision noted, the
trial court appears to have based its finding that the GCity’'s
library books are inadequate “in quality” on “certain

Superi ntendents’ opinions that nost of the books were
‘“antiquated’ in that they were ‘not correct in ternms of . . . the
mul ticul tural themes our children should be exposed to.’” CFE
Appeal , 295 A.D.2d at 12; see Cashin 249, 304, 393-94. This
criticismis irrelevant to the question of whether the quality of
t hese books denies children a neaningful opportunity to devel op
basic literacy, verbal and cal culating skills.

Nor, finally, does the Gty suffer fromwhat plaintiffs (Br.
at 86-87) |abel "inadequate instructional technology.” Even
assum ng such equi pnent is essential for the teaching and
| earning of the skills constituting a sound basic education, the
BCE has purchased enough specialized equipnent to bring the ratio
of students to conputers to a |level that equals or exceeds the
national ratio (PX1592, p. 8a; PX1856; Taylor 6205, 6238). The
BOE' s system w de docunents, noreover, show that the vast
majority of these conputers are current nodels (PX1592, p. 8a;
DX10556). Indeed, forner Chancellor Crew described the City’'s

“Project Smart” conputer initiative as having “the potential of
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hel ping to make the NYC public school system “one of the nost

t echnol ogi cal | y advanced in the nation” (PX1856).

4. The special programs provided by the city schools are
not constitutionally inadequate.

Plaintiffs conplain that the CGty's at-risk students are
being denied a variety of extra resources needed to inprove their
performance in school. See Pl. Br. at 87-88. However, the
statistics they cite reveal the basel essness of their conplaint.
For exanple, plaintiffs assert that at the tinme of trial, "only"
40 percent of students in grades one to three were able to
participate in the Project Read program (Casey 10015); hundreds
of thousands of students participated in sunmer school, after
school, weekend and ot her "extended tine" prograns (Spence
2298-99; Tanmes 3002-07; PX1191, PX1270); and one-third of the
estimated four-year-old popul ati on attended free pre-kindergarten
classes (PX1 at 1), while there is no evidence that any child was
turned away fromthat program \Wile plaintiffs seek to use
these figures to establish the Gty school system’s failure to
provi de extra help to nore than "a fraction” of its at-risk
student popul ation, even they acknow edge that at |east by the
time of trial, that system had made such prograns available to "a

significant nunber of students” (Pl. Br. at 88).
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In any event, plaintiffs’ argunent (Br. at p. 88) that the
City's failure to provide “extra resources” to its students
denonstrates a violation of the Constitution by the State in fact
reveals the flaw in plaintiffs’ case. In plaintiffs’ view, if a
speci al program mi ght help — even when it has not been shown to
do so, or when its provision is not cost-effective — it nust be
provided, and a failure to provide it in the fullest conceivable
measure nmakes for a constitutional violation. This cannot be
what the Education Article requires. The gulf between arguably
desirable inputs that mght bring City education closer to the
Regents’ “worl d-class” standards and inputs the State nust supply
in order to discharge its obligation to provide basic literacy,
cal culating and verbal skills swallows plaintiffs’ argunment. The
performance of City students on nationally-norned tests and the
RCTs, di scussed above, provides a conplete corrective to
plaintiffs’ wi sh-1ist approach. Despite the disadvantages they
start with, Cty students perform acceptably on nationally-norned
standardi zed tests designed to nmeasure precisely the skills this
Court has identified as the conponents of a sound basic
education, and then do well on Regents-sponsored tests intended
to measure conpetence. The only possible explanation for this
performance is the adequacy of the instruction they receive and

t he environment and circunstances they receive it in.
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POINT III

THE APPELLATE DIVISION CORRECTLY FOUND THAT PLAINTIFFS

FAILED TO PROVE A CAUSAL LINK BETWEEN THE STATE’S

FUNDING SYSTEM AND ANY PROVEN FAILURE TO PROVIDE A

SOUND BASIC EDUCATION TO THE CITY’S CHILDREN

Even assuming that the New York City public schools failed
to provide their students with the opportunity to acquire a sound
basi c education, plaintiffs’ constitutional claimfails. As the
Appel l ate Division correctly determ ned, plaintiffs have not
proven that the deficiencies of the City's schools are caused by
the State’ s education financing system As noted above, supra
pp. 39-42, the Appellate Division's holding on this issue is not
subject to this Court’s review, and provi des an i ndependent
ground for affirmance of the decision below regardless of the
Court’s view on the other questions addressed by the Appellate
Division. Again ignoring this Court’s directives in CFE |
plaintiffs contend that they need not prove causation because the
Education Article inposes on the State the sole responsibility of
educating the children of the State. Plaintiffs attenpt to
avoid their burden of proof and elimnate a key el enment of the
cause of action that the Court allowed to go forward in CFE |
nmust be rejected.

In CFE |1, the Court held that plaintiffs, in order to

prevail, nust “establish a causal |ink between the present

fundi ng system and any proven failure to provide a sound basic
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education to the New York City school children.” 86 N.Y.2d at
318. Notwithstanding plaintiffs’ attenpt in Point Il of their
brief to portray this case nore broadly as one about the State's
overall constitutional obligation for the delivery of public
education, the case instead challenges only the sufficiency of
the State's education funding system?® As this Court said in
CFE I, “there can be no question that the pertinent pivotal claim
made here is that the present financing systemis not providing
City school children with an opportunity to obtain a sound basic
education.” 1d. at 317. Plaintiffs thus bear the burden of
provi ng that inadequate funding, and nore specifically inadequate
State fundi ng, has caused any proven constitutional deficiencies
in the Gty s school system

In order to neet their burden of establishing causation,
plaintiffs nust first prove that the overall funds available to
the BOE are insufficient to provide a sound basi c educati on.
Wt hout such proof, plaintiffs cannot establish that the State’'s
fi nance system caused any constitutional deficiency in education.
This is especially necessary given defendants’ evidence of | ocal
m smanagenent, fraud, and inefficient depl oynent of funds and

r esour ces. Plaintiffs' contention that the State bears

“Plaintiffs also inproperly attenpt to bring the issue of
state responsibility for inefficient |ocal school district
managenent into this case in the accountability prong of their
proposed renedy. PI. Br. at 139-41.
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responsibility for any |local m smanagenent and is required to

i ncrease funding to nake up for such m smanagenent ignores the
constitutional and statutory responsibility that | ocal
governnments have to provide a |ocal public school system

Mor eover, even if overall funding were proven to be the cause of
any denonstratable constitutional deficiencies, plaintiffs nust
prove that additional funding would cure the identified
deficiencies. Finally, plaintiffs nmust prove that insufficient
state funding, not |ocal funding, was the cause of any such

i nadequacy.

Plaintiffs have not met this burden. New York City is one
of the highest spending urban school districts in the nation.
Spendi ng approxi mately $9,500 per child at the time of trial, and
al nost $11, 300 per child today, the New York City school system
has had nore than anple funding to ensure that its students have
an opportunity to receive a sound basic education. Any
deficiencies are caused by the BOE' s misallocation and
inefficient use of available funds. Even if overall funding were
found to be insufficient to provide mninmally adequate
educati onal opportunities, any such funding insufficiency is the
result of New York City's failure to provide its fair share of
funding its public schools. Plaintiffs in any event have not
shown that additional funding would have a significant inpact on

school performance.
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A. The Funds Available to the BOE Are Adequate to Support a
Sound Basic Education in the City’s Schools.

1. Any claim of “gross and glaring inadequacy” in
education funding is belied by the fact that the City
is one of the nation’s leaders in education spending.

The record denonstrates that the total funds available to
the BOE are sufficient to offer the City' s students the

opportunity for a sound basic education.? The City' s schoo

" Plaintiffs have devoted substantial energy to criticizing
the conplexity of the State aid forrmulas and the inner workings
of the budgetary process — all to show that the State’s education
aid allegedly is not aligned with actual need. See PlI. Br. at
113-119. Plaintiffs’ discussionis irrelevant to the question of
causation. |If the State provides an anount of noney that,
together with a reasonable contribution fromthe locality, is
sufficient to support a sound basic education, then the State has
di scharged its constitutional responsibility. The rel evant
question is whether the anmpbunt of funding provided by the system
was sufficient, not whether the nethods by which that anmount was
derived are desirable.

Plaintiffs’ suggestion that the education budget is first
determ ned by political |leaders in secrecy and the secret
agreenent then canoufl aged by conpl ex and opaque State aid
formul as puts a cl oak-and-dagger spin on the common reality of
t he denocratic process. The com ng together of elected political
| eaders to negotiate and reach final agreenents on appropriations
that will neet the approval of a majority of duly-elected
| egi slators is neither deviant nor unconstitutional. See Gty of
New York v. State of New York, 94 N.Y.2d 577, 591 (2000) (if the
resulting legislation is itself constitutional, the court may not
inquire into the Legislature’s notives in enacting it); People v.
Devlin, 33 N Y.2d 269, 279-80 (1965) (sane). Nor are sinplicity
and transparency in the budgetary process constitutional
requirenents. It can hardly be expected that a process that
determ nes the distribution of this nmuch state noney, and
attenpts to accommpdate an extraordinary array of conpeting
policy considerations, wll be sinple. See Levittown, 57 N.Y.2d
at 38 (“The determ nation of the anpbunts, sources, and objectives
of expenditures of public noneys for educational purposes,
especially at the State |level, presents issues of enornous
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systemranks, and historically has ranked, at or near the top in
spendi ng when conpared to other |arge urban school districts,
with its per-pupil expenditure far exceeding the national
average. During the 1999-2000 school year, federal, state,

| ocal, and other revenues provided the significant sum of $10.4
billion (not inclusive of capital spending) to operate the New
York City public schools, which amounted to approxi mately $9, 500
per enrolled student (Donohue 15455-57; Murphy 16233-35). In
2002-03, the BOE s budget is $12.4 billion, or $11, 300 per
enroll ed student.*® \Wien the Cty was spending $8,578 per
student in 1998-99 (totaling $9.8 billion), it ranked second
nationally anmong the 44 districts of over 50,000 students
reporting to the Educati on Research Service (“ERS’), spending
about 46 percent nore per student than the average of those

di stricts (DX19039*; Murphy 16229-30, 16233). O the 18
districts with enrollnent |arger than 100, 000 students reporting
to ERS — whi ch included Los Angel es, San Franci sco, Honol ul u,
Houst on, and Chicago — New York City al so ranked second, spending
$2,273 nore per student than the average of those 18 districts

(Murphy 16227-29; DX19038*). Simlarly, at the time of CFE |

practical and political conplexity.”).

' The City reports that its education budget for fiscal year
2003 has risen to $12.4 billion. See Brief of City of New York
Amici Curiae at 5. It reports enrollnment at 1.1 mllion
students. 1d. at 2.
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i.e. the 1995-96 school year, New York City had the highest per-
pupi | expenditure of the 10 | argest school districts in the
country (DX19118*), spending $7,428 per enrolled student
conparing to an average of $6,991 anong the ten | argest school
districts (Murphy 16202-05; DX19036*). Its average per-pupi
expendi ture was 25'" out of the 463 | argest school districts
(DX19114; Hanushek 15639-40).

In Iight of these national conparisons, as well as the
absol ute suns of noney available to the BOE, plaintiffs cannot
fairly argue that there was “gross and gl ari ng i nadequacy” in the
City schools’ funding. Indeed, the BOE's substantial budget
surpluses over the recent years, ranging from $212 to $259
mllion a year (Donohue 15482-83), are hardly indicative of a
school system starved for resources.

Def endants’ expert Dr. James Smith confirmed that New York
Cty has had adequate resources to provide a sound basic
education neeting the standards set forth in CFE |l (Smth 20366-
68). For exanple, he estimated that an expenditure of $8,596 per
pupil on a typical elenmentary school of 800 students would have
been enough to pay for the schools’ operation, including al
t eacher salaries and benefits, and have $5 nmillion left over
(Smth 20368-70). Dr. Smth also conducted a “professiona
j udgnment study” in which inpartial educators assessed whet her

t hey coul d provi de educational prograns neeting the sound basic
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education standard set forth in CFE I, given the |evel of
resources actually available to the BOE, and which showed that
sufficient resources were present to provide a sound basic
education (Testani Proffer 20415-16). Although this nmethodol ogy
is generally accepted as a valid neans of neasuring the adequacy
of school resources, the trial court erroneously excluded the

study on the ground of hearsay.®

" New York courts have repeatedly recogni zed that experts
may testify about the contents of docunents that are not in
evidence so long as the material is of a type generally relied
upon by experts in the field. See, e.q., Freitag v. New York
Tinmes, 260 A . D.2d 748, 748-49 (3d Dep’t 1999); G eene v. Xerox
Corp., 244 A D.2d 877 (4th Dep’'t 1997). Here, the study was of a
type accepted by the social science cormunity. Even plaintiffs’
expert, Dr. Berne, acknow edged the reliability of this type of
“professional judgnment” study (Berne 12558 [noting that there are
three main nethods of estinmating the cost of providing an
adequat e education, including the “professional judgnent” nethod,
whi ch assenbl es educators to neasure what educational prograns
and resources are required to achieve state standards]).
Moreover, Dr. Smth' s findings were adm ssible as the results of
a survey. See, e.qg., Geene, 244 A D.2d at 877 (upholding trial
court’s decision to all ow defendant’ s vocati onal expert to give
opi nion testinony based on a | abor market survey he conducted by
phone with prospective enployers). Dr. Smth designed the
specifications for the study, coordinated the study’s
i npl enment ati on, oversaw the deliberations, and anal yzed the
results of the study (Smth 18384-92).
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a. National rather than regional comparisons of
education spending are relevant to the issue
of the sufficiency of the BOE’s funding
level.

Plaintiffs do not dispute that BCE s per-pupil expenditures
are above the national average. See PI. Br. at 125. Instead,
t hey contend that national conparisons are neani ngl ess because
such conparisons do not account for cost of living differences.
Id. at 126. According to plaintiffs, it is nore relevant to
consider the fact that the Gty spends $1,500 | ess per pupil than
the state average, and “even nore telling is the fact that
New York City spends at |east $4,000 | ess per pupil than the
average spent in the surroundi ng suburban counties, who face a
simlar cost of living but serve far fewer at-risk students and
agai nst whom New York City nust conpete for qualified personnel.”
Id. at 126-27

But national funding conparisons plainly are relevant to
ascertaining the cause of any constitutional deficiencies in the
quality of education because they show that a “mnimally
adequat e” education can be had in New York City. Indeed, this
Court has indicated that such conparisons are not only rel evant
but persuasive. In Levittown, it had “no difficulty in
determ ning that the constitutional requirenent [of the Education
Article] is being net in this State, in which it is said wthout

contradiction that the average per-pupil expenditure exceeds that
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in all other States but two.” 57 N Y.2d at 48. As in Levittown,
the favorabl e national conparisons in this case preclude a
finding of “gross and gl aring inadequacy” in the funding of the
City's schools. 1d.

On the other hand, intra-state or regional conparisons on
education spending are inappropriate because, as the Appellate
Di vi sion recogni zed, such conparisons essentially anount to an
inmperm ssible inequality claim See 295 A D.2d at 17-18. It is
by now settled that the Education Article does not “reveal an
intent to preclude disparities in the funding for education or in
rel ati ve educati onal opportunities anong the State’s school

districts.” RE.F.1.T., 86 N Y.2d at 284. Even “great and

di sabl i ng and handi cappi ng disparities in educati onal
opportunities across our State, center[ing] particularly in our
metropolitan areas” would not offend the Education Article.
Levittown, 57 N.Y.2d at 50 n.9. Mre to the point, the sinple
fact that the BOE spends | ess per pupil than the state average
says not hi ng about whether its funding |evel is inadequate to
provi de a sound basi c educati on.

Conmparisons with the spending | evels of the suburban school
districts in the counties surrounding New York City are
particul arly inappropriate because, as denonstrated at trial,
t hese school districts are “off the scale” in education spending

by virtue of | ocal decisions to spend on education. For exanple,
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for the 1996-97 school year, the Rye district in Westchester
County col |l ected and spent about $14, 700 per pupil in local funds
(which was supplenmented by only $938 of State contribution per
pupil), while New York City collected and spent only about $4, 000
per pupil fromlocal resources, with the State contributing
$3,595 per pupil (PX2 at 2, 55; Wl koff 180108 [estimating that
the City collected about $4,000]). The school districts in the
five counties surrounding New York City are anong the very

hi ghest spendi ng school districts in both New York and in the
nation, with 95 percent of those school districts falling in the
top 20 percent of 15,000 U.S. school districts in per-pupi
spendi ng (DX19123; DX19253; Hanushek 15669-76; DX19072; DX19130).
Rat her than evidencing the | evel of spending necessary to support
a mnimlly adequate education, these property-rich school
districts’ education spending reflects no nore than the

| ocalities’ choice to provide their children with nuch nore than
a mnimlly adequate education, a choice that is entirely
perm ssi bl e under Levittown, even if the result is significant

disparities in spending between nei ghboring school districts.

b. The cost of living in New York City does not
enable plaintiffs to establish that the BOE’s
funding level falls below the constitutional
minimum.
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Plaintiffs deny that they are using regional cost
conpari sons to show i nadequacy in education funding, claimng
that these conparisons instead nmerely highlight the Cty’s higher
cost of living and thus its need for nore funding. Allegedly, it
costs nore to educate children in New York Gty “than al nost any
other place in the country.” See PI. Br. at 126

There are at least two magjor flaws in plaintiffs’ argunent.
First, the City spends a great deal on education even when its
expenditures are adjusted for cost of living differences. Wile
plaintiffs contend that even $10 billion a year (FY2000), not
i ncludi ng capital spending, is insufficient to buy mninally
adequat e educational opportunities in New York City when adjusted
for the cost of living, they nmake no attenpt to establish that
such higher costs adversely affect the BOE's ability to deliver
educational services to the Gty s students — a burden that is
plaintiffs” to nmeet. Plaintiffs do not dispute that conparisons
with other |large school districts in Arerican cities where there
are simlarly high costs of living, such as San Franci sco,
Honol ul u and Los Angel es, place New York at or near the top of
these districts in per-pupil spending. And in any event, even
when adjusting the Cty’'s spending for cost of living differences
by much as 20 percent, based on estimates of the Anmerican

Federation of Teachers, the Cty still ranks in the top 10
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percent of per-pupil spending anong the nation’s 463 | argest
cites for the 1995-96 school year (Hanushek 15639-42; DX19115%*).
The other flawin plaintiffs’ argunent is that, despite
their bold assertion that “it sinply costs nore to educate
children in New York than it does in alnost any other place in
the country,” PI. Br. at 126, they provide no support for the
claim Presumably, plaintiffs are referring to a regi onal cost
of living index that appeared in a 1999 SED Study anal yzing the
di fferences in education costs across the state. See PX469A, *
p. 10. Plaintiffs had relied on this index at trial, but the
Appel late Division rejected it as irrelevant to assessing the
cost of educating a student in New York City because one of the
nost significant el enents of costs of providing an educati on,

i.e. the cost of educators, had been excluded in constructing

that index. 295 A D.2d at 18.

This rejection was clearly appropriate. As the SED study
expl ai ned, the index excluded teachers’ sal aries because “[t]he
field of education is clearly not a conpetitive market” due to
factors such as teachers’ unions and publicly el ected school
boards (PX469A,* p. 15; enphasis original). The SED study was an
attenpt not to nmeasure the actual narket but to “imagi ne what the
cost of education in a community would be if the education market
were fully conpetitive.” [d. The cost of living index in the

SED study was nerely hypothetical; it does not accurately assess
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differences in the real costs of education across the State. As
such, the Appellate Division properly rejected the study as not
probative

In any event, as defense experts explained at trial,
reliable cross-City cost of living adjustnments are difficult to
construct because the “bundl e of goods” that consuners purchase
depends largely on personal lifestyle preferences, which vary
w dely across comrunities (Podgursky 16518-20; Hanushek 16086-
88). For this reason, defense experts addressing the issue of
cost of living in terns of the purchase of educational goods
agreed that the available cross-City cost of living indices,
including the 1999 SED study, are not accurate or reliable

(Podgursky 17908-12, 17793; Hanushek 16087-88).

c. The success of Catholic schools and of some lower-
spending public schools in the City shows that the
BOE has sufficient resources to provide a sound
basic education.

The success of the City’'s Catholic school system — which
serves nore students and operates nore schools than does any
public school systemin the State except for New York City
(DX19160; Podgursky 16572), denonstrates that the BOE s current
| evel of funding is sufficient to give the Gty s students an
opportunity for a sound basic education. The Cty' s Catholic

school s have a substantially | ower drop-out rate, a higher
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per cent age of students graduating high school in four years, and
substantially nore students attending four-year colleges upon
graduation than do its public schools (DX19009,* pp. 12-13, 15;
Puglisi 19351; PX1251, pp. 6-7). They have consistently
outperformed the Gty public schools (DX19564*; Puglisi 19340-44,
19353-55; DX10223*; DX19009*, p. 2), despite spending
substantially | ess per pupil and having a higher pupil-teacher
ratio, larger class sizes, |ower-paid teachers,?° ol der
facilities, and fewer science |abs and other educati onal
anenities (Puglisi 19310-20, 19366-80; Wal berg 17120-27, 17136-
45; Zedal i s 4348; DX19563*; DX10094A; DX19254-56; PX1155 p. 160;
PX1167*; Mirphy 16404, 16416; DX19021, p. 11; DX19304-08*).%
Plaintiffs argue that no neani ngful conparison between the
Cty' s public schools and Catholic schools can be nade. See
Pl. Br. at 80-81. The record shows, however, that conpari sons
bet ween the two school systens are relevant in assessing whet her

the BCE i s adequately funded. The students in the Catholic

2 I'n 1999- 2000 Catholic school teachers in the City were
pai d between $22,250 to $38, 250, conpared to the BCE s sal ary
range of $31,910 to $70,000 (DX19563*; PX1155, p. 160).

“Contrary to plaintiffs’ argunent (Pl. Br. at 80-81), the
record contains undi sputed evidence of Catholic schools’ |arger
cl ass sizes (see, e.qg., Puglisi 19318-20 [noting that class size
in the Brooklyn Di ocese, which used to be “huge,” is now covered
by a policy permtting 25 students in K-4th grade cl asses and 35
students in 5th-8th grade classes]; Mirphy 16406 [observing,
based on visits to seven Catholic schools serving predom nantly
poor and mnority students, that classes were for the nost part
| arger than he observed in the public schools]).
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school s and public schools have sinml|ar soci oeconom c
characteristics and live in the sane nei ghborhoods (Pugli si
19330- 34, 19339-40; DX19565; DX19009*, p. 9). The two school
systens have simlar percentages of students who cone from
househol ds wi th inconme bel ow $15, 000 or single-parent famlies;
whose parents did not conpl ete high school; whose siblings had
dropped out of school; and who face the same nultiple risk
factors (DX19009*, p. 9).

A study by defense expert Dr. Wal berg confirmed that the
City’'s Catholic schools provide a sound education with | ess
noney. He took into account the socioeconom ¢ characteristics of
t he students when conparing the perfornmance | evel of the two
school systens. For exanple, he conpared Catholic school
students in the Archdi ocesan schools in Manhattan, Staten |sland
and the Bronx with their counterparts with simlar |evel of
poverty in the public schools of those boroughs, and found that
the Catholic school students outperforned their counterparts?

(Wal berg 17157-63; DX19304-08*). Yet data fromthe Archdi ocese

2A recent study al so concluded that Catholic school in New
York City are able to bring their students to higher |evels of
achi evenent than are the City’s public schools, and that they
conme nmuch cl oser to breaking the link between at-risk factors
and student achi evenent than do public schools. Raynond
Donmani co, “Catholic Schools in New York City”, at iii (March
2001) www. nyu. edu/ wagner/ educat i on/ pecs/ Cat hSchool s- Report.rtf.
According to the study, by sone indicators, the performance of
the Catholic schools with at-risk students equals or surpasses
that of public schools with popul ations that have far fewer at-
risk students. |d.
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and BCE indicated that per-pupil spending in the Catholic schools
I's approxi mately one half the spending in the public schools,
even after adjusting for services such as special education,
central adm nistration, food services, transportation and school
safety, that the Catholic schools do not provide or incur to the
same extent as the public schools (DX19304-08*; Wal berg 17136-
45)

Plaintiffs’ challenge to the validity of Dr. WAl berg’s
analysis is not well-taken. They suggest that while Dr. Wal berg
claimed to have based his opinion on financial data provided by
the Archdi ocese, “he failed to actually offer any of this data
I nto evidence” and admtted his unfamliarity with how the
Archdi ocese “all ocates costs anong its schools.” PI. Br. at
81.2 There is no requirenent that an expert’s underlying data
be entered into evidence at trial. Plaintiffs certainly offered
no evidence of their own regardi ng the operational costs of

New York City's Catholic schools. Mreover, Dr. Wal berg' s

* The portion of the transcript plaintiffs cite as support
for this alleged failure and adm ssion actually dealt with a
guestion of whether Dr. Wl berg obtained any bookkeepi ng
i nformation fromthe Archdi ocese regarding “any policies, manual s
or records about how they keep their books,” to which Dr. Wl berg
responded, “[n]ot aside fromthe description that's in the
materials that | put in the file” (Wal berg 17228:6-20). This
| ine of questioning thus has nothing to do with the validity of
Dr. Wal berg’'s estinate of the per-pupil spending of the Catholic
school s based on the total expenditure of the Catholic school
system and excluding certain costs of prograns not available in
t he Cat holic schools.
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concl usions are corroborated by the SED s Bl ue Ri bbon Panel on
Cat holic Schools, which also found that the City's Catholic
School students have a significantly higher passing percentage on
all statew de Pupil Evaluation Program (“PEP’) tests than the
public school students on these exans, despite having
substantially | ower average per-pupil costs than the public
school s (DX19009*, p. 2).

There are simlar differences anong the Cty’'s public
school s, where high-achieving schools spend | ess and produce
better performance. Many of the superintendents whomplaintiffs
called to testify actually acknow edged that the | ower spending
schools in their districts tended to performat higher |evels
t han the hi gher funded schools, and vice versa (Coppin 803-10;
Fink 7892-93, 7917-23, 8796; Ward 3321-33; Zardoya 7291-301). 1In
fact, the testinony of plaintiffs’ witnesses is entirely
consi stent with defendants’ exanple of CSD 2, which, despite
bei ng one of the | owest spending City districts (spending |ess
than 24 of the 32 comunity school districts), is one of the
hi ghest performng districts (e.q., ranking second-hi ghest anbng
districts on citywide tests in 1998) (Fink 7888-90, 7892-93;
DX10026- 33; DX10202; PX875B; PX1811; DX10103; DX10109). Even CSD
2's four nost disadvantaged schools — with over 90 percent of the
students eligible for free or reduced priced |unch and two of the

four having high LEP popul ations — perforned “far above average”
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conpared to simlarly situated schools elsewhere in the City
(Fink 8791-97; DX10132).

Thus, the City’'s Catholic schools and sonme of its public
schools are able to achieve superior results at | ower costs
despite the simlarity of their student popul ations to those of
| ess successful, higher-spending schools. This fact |leads to
only one conclusion: The BCE s funding level is sufficient to
allowit to provide a sound basic education to the Cty's public

school students.

2. Any lack of a sound basic education is attributable
to local mismanagement, waste, or corruption.

Since the existing resources properly deployed can provide a
sound basi ¢ education, the responsibility for any constitutional
deficiency nmust lie with the BOE s m snmanagenent of the Cty’'s
public education system As the Appellate Division correctly
found, the various alleged educational inadequacies plaintiffs
cite as manifestations of insufficient funding actually
“inplicate[] the system of education, not the system of funding.”
295 A D.2d at 18. The Appellate D vision determ ned that there
was “significant evidence that sizeable savings could be reaped
t hrough nore efficient allocation of resources by BOE.” |[d. at
16. These savings could then be used to support other
pur portedly underfunded progranms, such as the “tine on task”

progranms all egedly rmuch needed by the City's at-risk students.
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Id. at 16. Under these circunstances, plaintiffs have not
establi shed a “causal |ink” between the present overall funding
system and any proven failure to provide sound basic education.
See CFE I, 86 N. Y.2d at 318.

The Court’s explicit ruling in CEE | is firmy supported by
t he concept of local control enbraced by the Education Article.
As this Court has noted, the Education Article
“constitutionalized the established system of comobn school s”

already in existence in 1894. RE. F.1.T., 86 N Y.2d at 284; see

also 3 C. Lincoln, The Constitutional H story of New York, at 554

(1906). The laws in place at the tine of the Education Article’s
enactnent authorized localities to divide thenselves into school
districts, raise additional nonies for the establishnment and
operation of common schools, determne their own course of study
in those schools in addition to the State required subjects,
el ect school comm ssioners to supervise and manage schools in
each district, and el ect school inspectors to exam ne and certify
district teachers. See L. 1894, ch. 556. |In this dual system of
State and |l ocal control, the State cannot be held liable for
fundi ng i nadequaci es when the failure to provide pedagogi cal
services or instrunmentalities results from poor |ocal decision-
maki ng about the managenent of otherw se adequate resources.

The City has recently undertaken sweeping refornms in its

public school systemto elimnate, or at |least mninize, the
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i nefficiencies and waste that have been so prevalent in that
school system for years. These refornms corroborate defendants
evi dence that such m smanagenent and corruption lay at the heart
of the perceived educational inadequacies in the Cty' s schools.
They al so underscore the absurdity of plaintiffs’ argunent that
the solution to any such perceived i nadequacies is increased
funding, and only increased funding. The appropriate response to
m smanagenent is not increased funding; rather, it is to pursue
reforms |ike those that the City school system has recently

under t aken.

a. The BOE mismanaged its resources by substantially
overspending on special education programs.

The Appellate Division cited the Gty schools’ special
education program — an area that accounted for nore than 25
percent of the BOE' s annual budget, or $2.5 billion in 1998-99%
— as a prom nent exanple of the BOE s inefficiency and waste.
See 295 A D.2d at 17. As the Appellate Division noted and the
trial court found, “tens of thousands” of the 135,000 students in
speci al education have been inproperly placed there. |Indeed,
nore than 80 percent of the students classified as |earning

di sabl ed do not neet the standard (see PX2177*, p. 17 [citing

*In 1995-96, the last year for which conplete data were
avai |l abl e, special education accounted for 28.20 percent of al
BCE i nstructional expenditures (Reschly 18989-94; DX19220A).
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report by plaintiffs’ expert Dr. Mark Alter estimating that
approximately 85 percent of the sanple city students identified
as learning disabled did not neet State criterial; DX11170*,

p. 5; DX19212; Reschly 18925). 1d. The BOE al so nmakes excessive
use of full-tinme, segregated special education classes, with 48.9
percent of all special education students placed in such setting
conpared to the State’'s average of 27.3 percent and the national
average of 21.3 percent (Reschly 18953-56; DX19199*).

This massive over-referral and overuse of full-tine
segregated settings produced both a significant waste of noney
and harmto those inproperly classified students. As defendants
denonstrated, sinply noving a student froma full-tinme setting
(budget ed cost at $24, 313 per student for 1998-99) to a part-tine
setting (budgeted cost at $14,405 per student) yields significant
savi ngs (Reschly 18934-38; DX19206*). And even greater savings
can be realized by returning a student m scl assified as | earning-
di sabl ed to general education, which had a budgeted cost of only
$7,225 per student (id.). Reviewing this evidence, the Appellate
D vision found that by placing the students in the | east
restrictive environnment possible and returning inproperly
referred students to the general school population the BOE coul d
save “hundreds of mllions of dollars — if not one billion
dollars — even after accounting for the cost of redirecting

students to the general population.” 295 A D.2d at 17.
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Al t hough plaintiffs argue that these estinates have
“absolutely no evidentiary basis” (PI. Br. at 129-30), it is
clear how the Appellate Division arrived at its estimate. It
assunmed that 80 percent of the City s 135,000 special education
students have been inproperly placed there and that all of them
are in fully-segregated settings. Mowving all of those students
to part-tine settings would yield $1.07 billion — (80 percent X
135, 000) x ($24,313-%$14,404) - of potential savings in special
education. Wiile the $1 billion figure represents the upper
boundary of potential savings, the Appellate D vision was sinply
illustrating the point that significant potential savings can be
realized by appropriately referring special education students.
Thus, even if there are costs associated with reabsorbing
i nproperly classified students into general education, hundreds
of mllions of dollars can still be saved through proper
referrals.

Though plaintiffs agree that sone City students are

m sidentified as persons having a disability and that “an
| nappropriately high percentage of students with disabilities

were educated in segregated classroons” (Pl. Br. at 128), they
argue that the chronic resource deficiency in general education

bears the blame for this problem? But this argunent is both

* Plaintiffs also argue that the State’'s funding fornmula and
the reqgul atory schenes underlying special education wll prevent
any savings frombeing realized. This is highly specul ative and
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illogical and without nerit. Even if resources were insufficient
in general education, it does not nean that the BOE nay pl ace
students in costly special education prograns where they do not
bel ong, or in segregated settings that experts in the field agree
shoul d be used as sel dom as possible, while spending nuch nore
noney to support those inappropriate services (Reschy 18870-71
18959- 65) .

Appropriate referrals would benefit students as well as
reduce costs. Even plaintiffs’ special education expert Dr. Mark
Al ter has concluded that separate special education classes harm
acadeni ¢ achi evenent, particularly for students of average or
near average intellectual capacity — which includes virtually the
entire group of students classified as |earning-disabled in
New York City (Reschly 18963; DX15479*, p. 106; Alter 10771 [“I
think the literature certainly shows that we have had a difficult
time justifying the placenment of students in self-contained
classroons.”]). In fact, as the BOE has acknow edged, it can,
and under federal and state | aws nmust, nove toward broader use of

| ess restrictive and part-time special education placenents

in any event illogical. |If state aid to the special education
prograns nay be reduced, nore resources will be available for
distribution by the State. Also, while there may be transition
costs in properly placing the m sclassified students due to
regul atory requirenents, it does not nmean that there would be no
net savings. In the long run, efficiently-run special education
prograns can only be beneficial to the students involved and the
entire school system
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(Reschly 18934-38; PX2097). The undeniable fact is that the Cty
is sustaining, at great cost, a separate system of education for
students with disabilities that does not produce adequate
academ c growt h for nost of those students, and that segregates
themin predomnantly restrictive placenents in contravention of

f ederal and state nandates. ?®

b. The BOE’'s ineffective management of administrative
and teaching staff contributed to any perceived
educational deficiencies in the City.

The BOE' s ineffective personnel nmanagenent al so adversely
affects the quality of education in New York City. For years,
the inmportant positions of the school systenis principals were
filled through patronage hiring and other corrupt practices,
resulting in the hiring of unqualified and ineffective principals
and poorer education being produced in those schools they serve

(DX12492*, p. ix; DX10025-28*, pp. 7, 16, 20, 30, 91-92, 112;

% The City’'s special education programis not the only one
that suffers fromsuch inefficiency and i neffectiveness. The
City's LEP prograns are anot her exanple. Through over-referral
of children to LEP prograns, particularly the |ess effective and
nore expensive bilingual prograns, the BOE expended significant
amounts of resources that could be directed toward other nore
effective and yet |l ess costly prograns, such as the English as a
Second Language program (DX12215, pp. ii, ix; DX19281-2;

Her nandez 9260-62; Rossell 16847-48, 16818-22, 16826-29). Thus,
as the BCE itself concluded, increased funding is not necessary
for effective LEP prograns. |Indeed, its study showed t hat
schools with the nost effective LEP prograns spent the sane
anount as or |less than other schools in New York Cty (Rossell
16851-54, 16865; DX12196).
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Stanci k 20034, 20056-57). Principals generally also were not
hel d accountabl e for student performance or the general
conditions of their school (see DX10544), when such
accountability is vital to their schools’ success (Mirphy 16334-
46, 16358-59).

The BOE' s managenent of the City's teaching force was no
better. According to plaintiffs’ own expert and the BOE s
report, as a result of the BOE s “cunbersone and dysfunctional”
hiring procedures, including late recruiting and job offers,

“wel | -prepared teachers are di scouraged from applying for jobs”
and new teachi ng graduates are pronpted to accept jobs el sewhere
(PX1870 p. 19; PX1874 at 37; Tanes 3035). O those that joined
the Gty s teaching force, thousands were not assigned to

cl assroom teachi ng duti es (Donohue 15398-412 [ 16,000 of the
City's 78,000 teachers were not teaching in the classroom). As
to those that did teach, the union contract negotiated by the
City allowed themto limt their classroominstruction to 3 hours
and 45 mnutes a day (PX1175; PX1155; DX11042*, p. 7; Spence
4139- 44; Donohue 15396-98). The City' s teachers had the shortest
contractual workday anobng a representative sanple of New York
State school districts and urban school districts across the
nation (DX19154A*; DX19156*). The Citizens’ Budget Commi ssion
estimated that requiring teachers to have a | onger instructional

day or overall workday anong ot her measures woul d i ncrease
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productivity and result in savings of $246 million annually
(DX11042*, pp. 7, 11). Indeed, although the Gty enploys roughly
t he sane nunber of teachers per student as the rest of the State,
its class sizes are far |arger (DX19189; PX1167*; Murphy 16270-
72).

Moreover, the City permtted its nore experienced teachers
to transfer out of schools that were |low performng and difficult
to staff (PX 1155, p. 116). The trial court had found that
i nexperienced teachers “are disproportionately assigned to the
schools with the greatest nunber of at-risk students,” which
“makes it nore difficult for New York City public schools to neet
the needs of its students.” 187 Msc.2d at 29. The Appellate
Division correctly recognized that this problemis the result of
the Gty s collective bargai ning agreenments, “not the manner in
which the State funds the City's schools.” 296 A D.2d at 18. 1In
fact, the Gty s contract with the teachers’ union al so does not
| et teachers be paid nore to work in schools that are difficult
to staff. Al teachers — regardl ess of where they teach or how
conpetent they are — are paid pursuant to a single salary
schedul e (PX1155, pp. 155-60; Fruchter 14742-43; Lankford 4576-
77). One well-publicized exanple of inefficiency was the teacher
di sci plinary procedures, in which teachers spend an average of
one-and-a-hal f years awaiting conpletion of their disciplinary

proceedi ngs, “oftentinmes doing no nore than reading the
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newspaper” and still being paid (DX19469*, p. 1) (Feb. 2000 neno
from Chancel l or Levy noting that 301 teachers were awaiting
conpl etion of their disciplinary proceedings with the | ongest
pendi ng case bei ng al nbst seven years old).

The data for teacher aides and ot her paraprofessionals al so
rai se questions about the BOE s depl oynment of resources. In the
1998-99 school year, the BOE enpl oyed paraprof essional s and
teacher aides at ratios of approximately 32 to 1, conpared to a
nmedi an of 82 to 1 for large school districts reporting to ERS
(DX19059). New York City schools tjis have a higher
par apr of essi onal /teacher aide ratio than nost |arge schoo

di stricts (DX19059; Mirphy 16249-52).

c. The BOE’s policies related to facilities have
generated significant waste.

The BOE's policies related to facilities were particularly
inefficient and wasteful. The BOE' s failure to allocate
sufficient funds for preventive and corrective mai ntenance caused
exi sting conditions of disrepair in the New York City public
school system Facilities that would have required a relatively
smal |l investnent to remain in a state of good repair instead
required capital expenditures in far greater amounts (Spence
4220-22; O Tool e 18749-50; DX19511; see also PX128, p. 9

[estimating that for each dollar not invested in tinely school
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bui | di ng mai ntenance and repair, the systemfalls another $620
behi nd]).

| nstead of spending the $7.8 billion capital fund avail able
to it between 1990 to 1999 to keep its facilities in a state of
good repair — an undertaking that would have cost only $5.8
billion — the BOE upgraded its staff offices and undert ook
unnecessarily expensive construction projects (PX190; DX19700-05;
DX19515A; O Tool e 18697-732, 18738-39). Wth a docunented
anbition to build schools that are “beautiful public works,” the
BOE built schools that are “nmonunents” instead of nore cost-
ef fective structures (O Tool e 19695, 19705-10; PX108A, pp. | 15-
16). Indeed, one of plaintiffs’ wtnesses, Patricia Zedalis, who
was the Director of the BOE' s Division of School Facilities, was
removed from her post in 2001 after estimates of a shortfall in
t he construction budget ballooned to $2.8 billion. See Edward

Watt, Chancellor Seeks to Shift Control in School-Building, N.Y.

Times, Aug. 8, 2001 at Al. Over the years, the Inspector GCeneral
of the School Construction Authority — an i ndependent agency
created in 1988 in response to the abysmal perfornance of the
BOE's Division of School Facilities — uncovered extensive
corruption in connection with the construction and repair of the

City's school facilities (DX15062; DX17065; DX19007; DX19005).
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d. Fraud and corruption in the City’s public school
system have led to the squandering of significant
resources.

In addition to nmanagenent failures, fraud and corruption
have | ong been ranpant in virtually every area of the Gty’s
public school system wth vast resources squandered in the
process. These probl ens, uncovered by nunerous public
commi ssi ons, included wasteful perquisites, bribery, kickbacks,
bid rigging, phony invoicing, no-show positions, phantom cl asses
to raise funding | evel, patronage hiring, and even bl atant theft.
One commi ssion report found “serious corruption or inpropriety
al nost wherever we | ooked,” including “mllions [] squandered on
unneeded patronage positions” and “thousands of dollars wasted
t hrough gross fiscal m smanagenent,” with sone “spent on vital
equi pnent that just di sappears” and additional noney “wasted on
unnecessary frills for public servants” (Stanci k 19985, 19887-88;
DX12492*, p. vi).

Anot her comm ssion report found the | ocal school board
el ections to be a “patronage mll,” where school principals acted
as “foot soldiers in their bosses’ canpaigns” and educati onal
priorities took “a backseat to political inperatives” (DX10025-
28*, p. 116; Stancik 20034). 1In the fiefdons that devel oped,
princi pals becanme behol den to the individual board nenbers who
hired them pedagogical jobs were peddl ed out, and the budget for

non- pedagogi cal jobs was used to return political favors or
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di stributed by corrupt board menbers to their friends and
relatives (Stanci k 20050, 20081-86; DX10025-38*, pp. 7, 52, 54-
55, 91-92. Yet another commi ssion report, entitled Paper,

Pencils and Planes to the Caribbean, docunented a system of

credit pools and slush funds in which suppliers bribed school
officials to get the lucrative business that schools’ |arge
pur chasi ng power could provide (Stancik 21465-66; DX10025-39%).
Such fraud and corruption inevitably reduce the quantity or
quality of resources for the actual work of education,
particularly in districts with | ow perform ng schools (Fruchter
14736; DX10025-34*, p. NYS00628; Stancik 21442-43). |ndeed, the
SURR schools tend to be |ocated in school districts that have
been noted for corruption and poor managenent (Fruchter 14736).
A 1996 commi ssion report, for exanple, noted that in District 9,
where the board had been suspended twi ce in eight years and
ongoi ng corruption had led to the indictnent of board nenbers on
charges of |arceny-rel ated ki ckbacks, the students ranked “at the
absol ute bottom of cityw de reading and math scores” (DX10025-
34*, p. NYS000628) .
This wel | -docunmented history of fraud and waste is rel evant
to the causation analysis, particularly when its undi sputed
i npact on the GCty's schools is an overall |owering of
educational quality — an effect plaintiffs claimhas instead been

produced by insufficient funding. Since it was plaintiffs’
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burden to prove that the State’'s funding | evel was
unconstitutionally low, they were required to show that the funds
avai lable to the BOE were actually used efficiently and not
wast ed through fraud, corruption or otherwise. They did not do
so.
e. The City’s recent sweeping education reforms
corroborate defendants’ evidence of mismanagement

and corruption and shows that increased funding is
not the solution.

At the City's request, the State has approved sweepi ng
education refornms in the New York City public school systemto
elimnate inefficiencies and corruption in the nmanagenent of its
resources. These sweeping refornms corroborate defendants’
evi dence of extensive m snmanagenent and corruption. They al so
illustrate how m sguided are plaintiffs’ attenpts to obtain a
one-di mensi onal solution — nore noney. They instead represent an
appropriate political response to serious problens in the
governance of New York City’'s school system a response that the
judicial systemwould have been ill-equipped to devise or
over see.

These recent anmendments to the Education Law, dramatically
changi ng the governance structure of the City’'s public school
system and granting the Mayor substantial control over the
system see L. 2002, ch. 91; Educ. L. 8§ 2590, are sweeping

reforms that target many of the Gty school systemis inefficient
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and corrupt practices. These changes will |ikely generate
significant efficiencies and savings that will inprove the
quality of education in the Gty s schools. As the Myor
observed, the new school systemis designed to “end[] the
bureaucratic sclerosis that prevents resources and attention from
goi ng where they are needed: the classroons.” The reforns are
meant to “clear[] out the Byzantine adm nistrative fiefdons that

mul tiplied under the Board of Education.” Remarks by Mayor

M chael R. Bl oonberqg, Mjor Address on Education at New York

Urban Leaque’s Dr. Martin Luther King Jr. Synposium delivered on

January 15, 2003 [“Mayor Bl oonberg’s 1/15/03 Remarks”].?

The Mayor’ s education reformseeks to replace the City' s 32
comunity school boards — elimnated by the newlaw — with
comm ttees of parents selected fromthe different schools w thin

their district. See Chancellor Klein's Testinony Before the

State School Board Task Force, delivered on Jan. 16, 2003. Not

only are there plans to streamine the chain of command in the
school system but the Mayor also plans to centralize the
operational services and reduce thousands of non-pedagogi cal
staff, with the “savings [] accrued in this process” going to the

students. Mayor Bloonberg’'s 1/15/03 Remarks. By noving

operations enpl oyees out of classroons currently used as offices

Al press releases and statenents cited in this section
are avail able at http://ww. nycenet. edu/ press.
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and conference facilities, the system“w |l free up at |east
8,000 classroom seats,” which is “the equival ent of a dozen new
schools.” |d.

The GCity’s new Departnent of Education is also inplenenting
a nulti-year reform program designed to pronpte principa
| eadershi p, accountability, and increased autonomy. See Press

Rel ease 283-02, Dec. 11, 2002, Mayor M chael R. Bl oonberg and

School Chancellor Joel I. Klein Announces Sweeping Initiatives to

Pronote Principal Leadership and Accountability in Schools. I n

addition to plans to fire a significant nunber of principals who
have persistently failed at their work, the initiatives include a
| eadershi p acadeny to recruit, train and develop quality
principals, and nonetary incentives for outstanding principals
who nove to selected | owperformng schools. [d.

Teaching in the Cty schools wll also change. Agreenents
bet ween the new Departnent of Education and the teachers’ union
extend the teachers’ workweek by one hour and forty m nutes,
which will provide the students with nore instruction tine and
the teachers with nore professional devel opnent. See Press

Rel ease N. 31 2002-2003, Sept. 30, 2002, Departnent of Education

and UFT Announce Proposed Mdification of Contract. Simlarly,

in the area of facilities, the Mayor recently announced that his
new t eam has “nmade a makeover of the scandal ously expensive and

time-consum ng process of school construction and repair,” and
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estimated that planned nerging of the Division of School
Facilities and the School Construction Authority “alone will save
hundreds of mllions dollars and years of planning.” Press

Rel ease 283-02, Dec. 11, 2002, Nayor M chael R Bl oonberqg and

School Chancellor Joel 1. Klein Announces Sweeping lnitiatives to

Pronote Principal Leadership and Accountability in Schooals.

Furthernore, in the area of special education, the Mayor
announced that the "largely segregated and largely failing
[ speci al education] systemthat unmercifully ravages the |ives
and future of our children” will "no longer be tolerated.” See

Press Release N. 88, April 3, 2003, Mayor M chael R Bl oonberg

and Chancellor Joel |I. Klein Announce Reforns of Instruction and

Services for Al Special Education Students in New York City.

The Mayor seeks to inplenment conprehensive reforns to inprove
speci al education progranms in New York City's public schools,

i ncl udi ng hol di ng school s and principals accountable for

i nprovenents in special education; streamining the special
educati on eval uation process; and providing services and
incentives for better school performance. See id. As the Mayor
recogni zed, "[t]he need for conprehensive reformof the speci al
education systemin [the City's public schools] is nanifest —
for too long, the systemhas failed shanefully to hel p our
children learn and raise their levels of expectation and

achi evenent both in the classroomand in life." |d.
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These refornms denonstrate that the evidence of waste,
inefficiencies, and corruption presented by defendants at tri al
inthis case is, after all, well-founded. They al so support
def endant s’ suggestion that | ocal m snmanagenent, not overal

under fundi ng, caused any perceived i nadequaci es.

B. Even if the BOE’s Total Funding is Deemed Insufficient,
the State is Still Not Liable Because the City Has
Substantially Underfunded Its Schools.

Even assum ng that the total funds available to the BOE were
insufficient to provide the City's children with a sound basic
education, the shortfall nust be attributed to the City's failure
to contribute a reasonabl e amount of funds to education. See
CFE I, 86 N.Y.2d at 341 (Sinons, J., dissenting in part) (“a
court could justifiably conclude as a matter of |law that the
shortcomngs in the City schools are caused by the City's failure
to adequately fund Gty schools”). Trial evidence showed that
the Gty substantially underfunded its public schools during the
rel evant period, both in relation to | ocal contributions nmade by
other districts across the State and in light of its relative

weal t h.
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1. The City has substantially underfunded its
schools.

The City’'s education allocation is deficient both in terns
of the actual dollars appropriated and as a percentage of its
muni ci pal budget. In 1996-97, the | atest year for which
conparative data were presented at trial, the Cty raised only
about $4,000 per student fromlocal resources — that is, $2,200
| ess than the state average of $6,200 per student. DX19399*;
Wl koff 18108. If the Cty had nerely matched this average
| ocal effort, its 1.1 million students would have had $2.4
billion nore for education. |In addition, while the City spent
only 21 to 23 percent of its annual budget on education during
t he period between 1986 and 1996, the average for the rest of the
State during that same period was around 47 percent (DX19405*;

Wl kof f 18124). See also CFE | at 342 (Sinons, J., dissenting)

(noting that other districts contributed twice as nmuch to
education as a percentage of |ocal revenues as did New York
Cty). If the Cty devoted the sane percentage of the full val ue
of its property tax base to educational purposes as the rest of
the State does on average, education funding woul d increase by
about $1.4 billion (Wl koff 18128-29; DX19407*). And if the Gty
made a | ocal effort equal to the average |local effort in the rest
of the State as a percentage of incone, its total contribution in
1996 woul d have increased by about $2 billion (Wl koff 18131-32;

DX19409*) .
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The inadequacy of the City’'s contribution to education
funding is even nore apparent in light of its capacity to raise
| ocal funds. As neasured by conbined wealth ratio (“CWR’) -
whi ch cal cul ates a school district’s capacity to raise |oca
funds for education relative to other districts in the State by
considering both the value of its taxable real property and its
adj usted gross incone — the Gty is in the second wealt hi est
quartile of districts in the State (Wl koff 18041-46 [noting that
in 1995-96, the Cty had a CAR higher than 446 of the State’'s 683
districts]). Yet the Gty s local education contribution per
student is exceeded by virtually every school district inits own
quartile, by many districts in the second poorest quartile, and
even by one district in the very poorest quartile (Wl koff 18111-

13; DX19400).

Plaintiffs conplain that the CWR fails to take into account
New York City's regional costs, again relying on the 1999 SED
regi onal cost index discussed above. See PI. Br. at 118. Even
if true, this actually highlights the paltriness of the GCty’'s
contribution of $4,000 per student. But the CWR actually
understates the City' s relative capacity to fund education
because the Gty has a disproportionate share of the State’s
financial wealth which is not captured in the CAR (Wl kof f 18088-
91; DX19396*). The City has approximately 42 percent of the

State’s dividend i ncome, about 43 percent of the State’ s interest
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i ncome, and al nost 45 percent of the State’'s incone from capital
gains, and none of it is reflected in the CAR (DX19396%*).
Plaintiffs argue that the City’'s low contribution is due to
the economc swings it inevitably experiences. It is true that
the Gty depends primarily on a variety of inconme, sales,
busi ness and ot her taxes for education funding, rather than on
property taxes and that the revenues these taxes produce
fluctuate with the business cycle. See Pl. Br. at 119-20. But
this is a matter of policy choice: The Cty could dedicate its
property tax receipts to schools and avoid such fluctuations.
This is, of course, what independent school districts do.
Moreover, the City’ s dependence on non-property taxes does not
establish that the Gty is incapable of providing reasonable
support to education. In each of the 17 years from 1982 to 1999,
t hrough several business cycles, the City had a budget surpl us,
sonetines in excess of $2 billion (Rubenstein 11729, 11731,
11744; DX11174 at NYC00443, NYC00458; PX758 at NYC00107,
NYCO000117; see also PX3816 at 4). The City plainly had choices
about how to allocate its resources (Sweeting 13863-65), and

evidently chose not to devote nore to education.
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2. The State should not be held responsible for
the City’s choice to fund its schools at such
relatively low levels.

Integral to New York’s system of |ocal control of education
isits reliance on localities to pay their appropriate share of
publ i ¢ education costs. Local control over education in New York
has al ways been acconpani ed by | ocal responsibility for
funding.?® Thus, the Legislature has inposed upon the Cty's BOE
and the City of New York the duty to maintain and support a
public school system See Educ. L. 88 2554, 2576(5), 2590-i(b),
2590-g (2001). A failure by the Cty to raise enough noney to
fulfill this duty cannot give rise to liability on the part of

the State. See, e.q., Wtwck School for Boys v. Hll, 11 N Y.2d

182, 191 (1962) (“The legislature has inposed this duty [i.e. to

*® The reliance on local funding for education in New York
dates back two centuries. Beginning as early as 1795, the common
school law nade State aid to counties and cities for their |ocal
school s contingent upon their matching funds. See CFE I, 87 N.Y.
2d at 326 (Levine, J., concurring) (citing 3 C. Lincoln, The
Constitutional History of New York, at 526-27); L. 1795, ch. 75
(requiring each county in State to raise tax totaling half of
county’s education funding, with the balance to be provided by
State); L. 1812, ch. 242 (towns eligible to receive state funds
only if equival ent anpbunt raised by |local tax). The conmon
school law in place at the tinme of the Education Article’s
enactnent simlarly made State aid contingent upon | ocal
contribution. See L. 1894, ch. 556, 8§ 3 (paynent of any noneys
to which any county may be entitled could be withheld until
satisfactory evidence “that all noneys required by |aw to be
rai sed by taxation upon such county, for the support of schools
: have been collected”). 1In fact, the State raised only
about 20 percent of all nonies spent for education at that tine.
See 40t h Annual Report of the State Superintendent of Public
Instruction, 6 N Y. Assenbly Docunents of 1894, Doc. No. 42,
pp. 114, 118.
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fulfill the mandate of the Education Article] in cities upon

| ocal boards of education”); Hermes v. Board of Educ., 234 N.Y.

196, 202 (1922) (“The board of education is the agency to which
the state del egates the power and duty of controlling the schools
inthe district”).

In Levittown, this Court recognized the historical
foundati on and soundness of |ocal control and, concomtantly,
| ocal funding responsibility. As it said, “the preservation and
pronmotion of |ocal control of education . . . is both a
| egitinmate state interest and one to which the present financing

systemis reasonably related.” 57 N.Y.2d at 36; see MIliken v.

Bradl ey, 418 U.S. 717, 741-42 (1974) (“No single tradition in
public education is nore deeply rooted than |ocal control over

t he operation of schools; |ocal autononmy has | ong been thought
essential both to the mai ntenance of community concern and
support for public school and to [the] quality of the educati onal
process”).

In CFE 1, this Court again recognized the City s obligation
to contribute meaningfully to education funding. Although
considering it “premature,” in light of the procedural posture of
the case, CFE I, 86 N. Y.2d at 318, a majority of this Court took
no i ssue with Judge Sinons’ observation — nmade when recounting
New York City’'s declining and bel owaverage contribution to | ocal

education — that “a court could justifiably conclude as a matter
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of law that the shortcomngs in the Gty schools are caused by
the Gty's failure to adequately fund Cty schools, not from any
default by the State of its constitutional duty.” 1d. at 341
(Sinmons, J., dissenting in part).

Mor eover, the Stavi sky-Goodman provi sion contained in
section 2576(5) inposes a maintenance-of-effort responsibility on
the CGity. That provision requires the City to approve the BCE s
proposed annual item zed estimate, if the estimate is equal to or
| ess than “an anmount equal to the average proportion of the total
expense budget of such city . . . appropriated for [education]”
in the three preceding years. Educ. L. 8 576(5) (2001). That
is, the BOE could request, and the Cty nust appropriate, an
anount equal to the average of the anounts appropriated for
education by the Gty fromits own budget in the three preceding
years, not, as plaintiffs argue (PI. Br. at 121), the average of
amounts available to the BCE for education fromall |ocal, state
and federal sources for those years. This is so because Federal
and state education contributions are already accounted for in
the BOE's estimates. See Educ. L. 8§ 2576(1).

As this Court recognized in Board of Educ. v. Gty of NY.,

41 N.Y.2d 535 (1977), the Stavi sky- Goodnan Law was enacted to
respond to the fact that “the city’s school system needed

guar anteed support in the nunicipal budgetary process.” 1d.,

41 N.Y.2d at 536-37 (enphasis added). The purpose of the | aw was
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thus to “requir[e] a m ninmum appropriation for the systemwthin

the city’s budget.” 1d. at 536-37 (enphasis added); see al so

Menmor andum of Leonard Stavisky, Chairman of Commttee on
Education, New York State Assenbly, Bill Jacket, L. 1976, ch. 132
(bill “calls for a reshaping of priorities, within the city, to
guarantee the continuation of [the] vital function” of education,
and ensures that “education will receive an equitable share of
the city’s available financial resources — at the sane percentage
as in recent years”) (enphasis added).?

The City thus has an obligation to provide a | evel of
funding that it did not provide. |If plaintiffs believed that the
budget approved by the Gty was inadequate to enable the BCE to
provide the services, facilities and prograns required by the
Educati on Law, they could have sought |egal redress against the
City. Thus, if the Gty is not neeting its funding obligations,
the solution, as the Appellate Division noted, “is to seek
conpliance with the statute rather than to annul the entire State

funding system” 295 A D.2d at 40.

®The Legislature recently clarified this maintenance-of -
effort provision to renove any possible anbiguity. By its own
terms, the statute applies only to the Cty's own budget and not
to “funds derived fromany federal, state or private sources over
which the city has no discretion.” L. 2002, ch. 91, 8 5; Educ.
L. § 2567(5-a).
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C. In Any Event, Plaintiffs Have Failed to Prove a
Significant Correlation Between Increased Funding and
Student Performance.

Plaintiffs failed to prove an even nore fundanental aspect
of causation: that additional funds for education, if supplied,
will affect City students’ achievenent. See CFE | at 318
(“plaintiffs must denonstrate a correl ation between funding and
educational opportunity”). Plaintiffs present no such proof,
declaring only that additional resources, “if properly deployed,”

or “used well,” can have such an inpact. PlI. Br. at 122. This
is so, according to plaintiffs, because all children can | earn,
and because plaintiffs’ experts have “identified specific
prograns that would inprove the education of students,” such as
“time on task” programs. 1d. at 123, 125. Plaintiffs’ assertion
begs the question of whether increasing the overall funding |evel
of New York City's schools would inprove student performance.

Their failure of proof on this issue precludes any claimthat

i nadequate funding is the cause of any proven inadequacy in

educat i on.
1. Plaintiffs failed to prove any correlation
between increased funding and enhanced
achievement.

Plaintiffs failed to prove any significant correlation
bet ween hi gher education funding in New York City and inproved

student performance. |In fact, they presented no anal yses of data
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pertaining to New York City at all, but relied instead on
anecdot al evidence from superintendents and ot her w tnesses who
testified to their belief that Gty students cannot neet
stringent Regents Learning Standards w thout nore noney for
education (see, e.q., PX2332A  149; PX2026A T 28; Spence 2005).
Such anecdotal testinony and unsubstantiated opinion evidence is

not enough. Cf. NAACP v. Yonkers, 197 F.3d 41, 53 (2d Cr. 1999)

(rejecting “scattered anecdotes” and “subjective, intuitive
i npressions” as evidence of causal |ink between | ow expectations
of students and prior de jure segregation by school system

The only statistical evidence tendered by plaintiffs on the
ef fect of school resources on achi evemrent was presented by
Dr. Gissner, who sought to denonstrate that extra resources in
three limted areas — (1) reduced class sizes in | ower grades
only, (2) “reported adequacy of resources by teachers,” and
(3) pre-kindergarten — could inprove student outcones (Gissner
9428, 9481). But the actual results of Dr. Gissner’s anal yses
were not nearly so clear-cut. They varied according to which of
several statistical nodels he used and the soci oeconom c status
of the students neasured (PX2272VV; Gissner 9567, 9589-91). The
effects that Dr. Gissnmer found were snall, and many were not
scientifically reliable at the 5 percent confidence |evel, which
he acknow edged is typically used by social scientists in the

field (id.; Gissner 9580-81, 9584-90; PX2272XX; PX2272WN .
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The ot her principal piece of evidence relied upon by
plaintiffs for the proposition that additional school resources
are likely to inprove student achievenent is the so-called STAR
study (hereinafter “STAR’), conducted in Tennessee public schools
to measure the effects of reduced class size on perfornmance in
the earlier grades. That study concluded that children in
cl asses reduced from about 24 to 15 students inproved their
performance, with the degree of the inprovenent dependent on the
race and soci oeconom c status of the students (Finn 7975-77,
8034-35; PX2116A). The STAR study concl uded that the effect of
smal | class sizes on student achi evenent was statistically
“smal |7 or “nodest” (Finn 8012-14), when the classes were as
unusually small as 12 to 17 children.

Def endants’ experts confirnmed that there is no correlation
bet ween i ncreased educational spending in the City' s public
school system and i nproved student performance. Most of the
anal yses isolated a neasure of spending (e.d., per-pupi
spendi ng) or of a particular resource or advantage (e.g., teacher
certification) to ascertain whether variations in the |evel of
that particular “input” had an inpact on student performnce.
The results indicate that nore noney does not necessarily
translate into higher performance. Instead, educational quality
and performance are functions of something nore than resource

di fferences. For exanple, Dr. Hanushek conducted a study to
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determ ne the relationship, if any, between the |evel of
resources in the Cty' s elenentary and m ddl e schools and their
students’ perfornmance on the citywide nath and readi ng tests.
Overall, he found no systematic pattern of correlation between
t he quantum of resources/spending and the perfornmance of
students; a high-spendi ng school may or nay not be a high-
perform ng school (Hanushek 15810-11).

Dr. Hanushek exam ned hi gh poverty (over 90 percent free
lunch rate) and noderate poverty (over 75 percent free |unch
rate) schools to determ ne whether there were any differences in
resources between the high and | ow achi eving schools in each free
| unch category. The resource neasures used in the study included
per - pupi | spendi ng, pupil-to-teacher ratio, conputer-to-pupi
rati os, capacity utilization and facility conditions.

Dr. Hanushek found that to the extent there were differences in
the | evel s of school resources anmong high versus | ow achieving
school s, the resource differences actually favored the | ow
perform ng school s (see Hanushek 15822-29, 15849-62; DX19077-83*;
DX19086A*; DX19087A*; DX19132-33*; DX19143-44*; DX19088*).

Dr. Hanushek al so perforned multiple regression anal yses on al

of the City's elenmentary and m ddl e schools and found no
statistically significant, positive effect on student achi evenent
for four different resource neasures (per-pupil spending,

conmputer-to-pupil ratios, capacity utilization and facility
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condi tions) (DX19084-85, DX19089-90; Hanushek 15872-80, 15890-
92).

Simlarly, Dr. Arnor exam ned the effect of five schoo
resource neasures — teacher experience, teacher education,
teacher certification, pupil-teacher ratio, and per-pupi
spendi ng for general education students — on the Cty students’
performance on State and citywide math and reading tests. Using
four different cohorts, Dr. Arnor concluded that the five
resources neasures had virtually no statistically significant
ef fect across the four cohorts studied (Arnor 20559-64; DX19579*;
DX19541- 45A*; DX19556-60*; DX19546-55*). Dr. Arnor also found no
statistically significant sinple correlations between per-pupi
spendi ng and the |levels of teacher certification, teacher
education, or teacher experience in Gty schools (DX19561; Arnor
20568-71) .

Studi es based on statew de data and nati onw de sanples al so
confirmed that there is no positive relationship between
resources and student performance. For exanple, Dr. Hanushek
performed two regression anal yses (one controlling for
soci oeconom ¢ backgrounds of students) on all State districts
(except New York City) and found, in both anal yses, no
correl ati ons between per-pupil spending and the percentage of a
district’s students that obtained a Regents diploma (DX19073-75*;

DX19113; Hanushek 15786-807). In fact, when plaintiffs’ rebuttal
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expert, Dr. Gissner, attenpted to replicate Dr. Hanushek’s
Regents Diplonma analysis and to correct certain purported flaws
in Dr. Hanushek’s analysis, his results actually confirnmed Dr.
Hanushek’s findings (Gissnmer 22434-35, 22438-41). |n another
study, using data from sone 377 separate studies on the effects
of school resources, Dr. Hanushek al so found no consi stent

rel ati onshi p between hi gher school resources and student

per formance (Hanushek 15708-34)

Thus, these expert w tnesses perfornmed a range of anal yses,
relying on an array of avail able data and consi dering the
education systemfroma variety of angles. Their consistent
concl usi on was that nore noney is not what drives inprovenent in

st udent perfor mance.

2. There is no correlation between funding and
student performance because factors extrinsic to
the education system account in large part for
performance in schools.

No one disputes that soci oeconom c factors in a student’s
background, such as famly incone or the education |evel of his
or her parents correlate strongly with a student’s acadenic
performance (Gissner 9358, 9487; Arnor 20448-51, 20469; PX2373*,
p. BOE76954-6). The BCE itself has recognized the inportance of
soci oeconom ¢ factors in assessing the inpact of education

resources on student performance. “A fair and accurate analysis
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of the relative performance of our schools nust ‘level the
playing field,’” and take into account denographic factors that
significantly affect student achievenent” (PX2373*, p. BOE769546;

see also id. at p. BOE769548). In particular, the BOE noted that

students’ economc status and limted English proficiency are
“factors that have repeatedly been shown in national studies to
have a significant inpact on student achievenent” (PX2373*, p.
BOE769546) .

The SED al so has recogni zed that the quality of
instructional prograns may not be accurately assessed by relying
on test scores because

[t]here are many other factors that influence

test results, such as the general

intellectual level of the students, the

extent to which they are notivated to | earn

and to obtain high test scores, the

availability of community resources such as

museuns and |libraries, etc. Mtivation is

particularly inportant. School achievenent

suffers in communities and nei ghbor hoods

wher e unenpl oynent, hunger, viol ence, drugs,

and broken hones prevail.
(PX781*, p. 2.) Plaintiffs’ expert Dr. Gissner simlarly
adm tted that socioeconom c factors such as parental education
| evel and famly inconme play the “predomnant” role in how
students performon academc tests (Gissner 9487, 9515-16).

Heeding this Court’s observation in CFE | that “there are a

nmyriad of factors which have a causal bearing” on achi evenent

outconmes, 87 N. Y.2d at 570, the Appellate D vision properly found
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that the Gty students’ perceived poor performance is partly
attributable to factors that are outside the control of the
schools. For exanple, plaintiffs cite Gty students’ relatively
| ow hi gh school graduation rate as evidence of the cunul ative
effect of the City school systenmi s breakdown. But as noted
above, supra Point I1.B, a |arge nunber of those students
actually entered the Gty's public school systemfor the first
time in ninth grade and are limted in their English proficiency.
| ndeed, the ninth grade is the second | argest grade of entry
(after kindergarten) for students entering the City's public
school system with a | arge nunber of them com ng from ot her
countries (Kadarmus 1612, 19290-91). In addition, fully 80
percent of the 1997 New York City cohort of graduates were born
outside the United States (see PX312, p. 28), and as plaintiffs
have asserted, over 90 percent of the State’'s inmmgrants reside
in New York CGity. Gven the greater nunber of English Language
Learners, coupled with the high incidence of poverty in the Gity,
it should be no surprise that a nunber of children in the Gty
need extra time in which to conplete high school (see PX3777,
pp. 7, 10; 19290-91). Therefore that delay cannot be attributed
to any |l ack of resources, or even considered an educati onal
failure in the first place.

At an even nore basic |evel, school attendance, or nore

preci sely absenteeism hel ps explain the |ack of correlation
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bet ween fundi ng and academ c performance. The G ty’s high school
attendance rate is only slightly over 80 percent (PX1167*), a
circunstance | argely beyond the control of school authorities.?3°
| f the students do not attend school regularly, no amount of
funding will increase performnce.

The significance of socioeconomc factors for student
performance precludes a finding of the causal |ink required by
CFE | between the State’s funding of City schools and any of the
City’s educational shortcom ngs. Just as the Education Article
does not inpose strict liability on the Legislature for a sound
basi ¢ education when localities fail to nmeet their constitutional
obligations, it simlarly does not require the Legislature to
elimnate all factors external to the education systemthat may
hanper the students’ perfornmance, no matter the conparative
wi sdom or cost. As discussed above, this Court, in construing
t he Education Article, cautioned that “there are a nyriad of
factors which have a causal link bearing on test results,” CFE |
86 N. Y. 2d at 317, many of which are outside the control of the

classroom See Donohue v. Copiague Union Free Sch. Dist.,

47 N.Y.2d at 446 (Wachtler, J., concurring) (agreeing with

majority that students claimng to be functionally illiterate

®Both by statute, see Educ. L. 8§ 3212, and as BCE poli cy,
it is a parent’s responsibility to “send his or her child to
school ready to learn and to ensure that his or her child
attend[s] regularly” (DX15467).
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coul d not bring claimagainst school district because “[f]actors
such as the student's attitude, notivation, tenperanent, past
experience and home environnent may all play an essential and

i mreasurable role in learning”). In Levittow, this Court
simlarly observed that the “inequalities existing in cities are
t he product of denographic, economc, and political factors
intrinsic to the cities thensel ves, and cannot be attributed to

| egi slative action or inaction.” 57 N Y.2d at 41. The education
systemis not a substitute for social services, nor is it
unconstitutional for the Legislature, in its wisdom to determ ne
that the State’s limted resources may be nore efficiently spent
in other areas al so benefitting the Gty’'s children. Even
plaintiffs’ expert, Dr. David Gissner, conceded that “investing
nmoney ‘in the famly’ rather than the school ‘might pay off even

nmore.’” CFE Appeal, 295 A.D.2d at 16. And forner United States

Secretary of Education, Terrel H Bell, who established the

Nat i onal Conmi ssion on Education that in 1983 i ssued A Nation at

Ri sk and ushered in the standards novenent on which the RLS and
plaintiffs’ case are based, took a simlar perspective. In
retrospect, he concluded that

[g]ains in student achievenent, declines in
hi gh school dropout rates, and other desired
out cones cannot be attained sinply by
changi ng standards and mandati ng procedures
and practices. A much nore nassive
systemni de effort is required that engages
parents, nei ghborhoods, and communities. W
ha[ ve] placed too nuch confidence in schoo
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refornms, that affected only six hours of a
child s life and ignored the other 18 each
wor kday plus the hours on weekends and
hol i days.

Terrel H Bell, Reflections One Decade After A Nation at Ri sk,

Phi Delta Kappan 593, 594 (April 1993).

Thus, al though schools and ot her comrunity resources may
hel p renedy sone of the soci oeconom c di sadvantages faced by the
City's students, it is clear that the education systemis not
constitutionally required — and may well lack the capacity — to
fully conpensate for them The education system does not “cause”
| ow performance by the GCty’'s students, and thus the anmount of

funding the State provi des does not cause that performance.

POINT IV

IF THIS COURT WERE TO HOLD THAT THE STATE HAS VIOLATED
THE EDUCATION ARTICLE, IT SHOULD REJECT PLAINTIFFS’
PROPOSED REMEDY AND INSTEAD INSTRUCT THE LEGISLATURE
AND EXECUTIVE TO RECTIFY ANY CONSTITUTIONAL
DEFICIENCIES IT FINDS.

If this Court were to reverse the Appellate Division's
decision and hold that the State has violated the Education
Article, the Court should order the defendants, through
established | egislative processes, to determ ne and i npl enent
measures that will provide New York City’'s public school students
with the opportunity for a constitutionally sufficient education.

As this Court made clear in CFE I, the Legislature’ s obligation
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under the Education Article is specific and Iimted. A sound
basi c education

shoul d consi st of the basic literacy,

cal cul ating, and verbal skills necessary to

enabl e children to eventually function

productively as civic participants capabl e of

voting and serving on a jury. |If the

physical facilities and pedagogi cal services

and resources made avail abl e under the

present system are adequate to provide

children with the opportunity to obtain these

essential skills, the State will have

satisfied its constitutional obligation.
86 N. Y.2d at 316. |If this Court were to find that the State is
not satisfying its constitutional obligations with respect to the
publ i c education of New York City students, the Court should
specify where the deficiencies lie, and direct the Legislature,
as the entity charged with primary responsibility under the
Article for maintaining the state’s system of public education,
and the Executive, who shares responsibility with the Legislature
for raising state revenues and allocating state resources for
that system to remedy them

Plaintiffs instead ask this Court to “initiate an

appropriate |legislative/judicial dialogue” (Pl. Br. at 132) by
i ssuing “guidelines” that define the process by which the

Legi sl ature should restructure New York’s entire public education

system statew de. 3 Such an extraordinary and sweeping renedy is

Plaintiffs, relying on the Suprene Court decision in
RE F.1.T, suggest an intrusive renmedy is appropriate based on
“the history of the State’'s failure to respond” to calls for
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a dinmension of the aspirational concept of a public education
that plaintiffs seek to inpose as a constitutional mninmm |[f
adopted, it would be a radical departure fromthe renedi al
approach normally taken by this Court, and result in
unprecedented judicial entanglenent with the |egislative process.
Such relief would al so underm ne the joint responsibility that
the State and localities have historically shared for primry and
secondary education. Furthernore, plaintiffs’ proposal for a
statew de renedy far exceeds the scope of this lawsuit, which is
limted to the New York City school system notw thstanding the
reverberations that a decision in plaintiffs’ favor would have on
the State’s 700 ot her school districts. Finally, plaintiff’s
proposed statew de renmedy woul d i npose staggering costs on the
State of New York. For all these reasons, plaintiffs’ proposal
shoul d be rejected.

Plaintiffs ask the Court to establish and oversee
i npl enentation of four separate directives or guidelines that
define a process that plaintiffs believe will best achieve their
goal of overhauling public education and the public education

financing systemin New York: (1) Determ ne the actual costs of

reform of the education finance system (Pl. Br. at 131 & n.37).
But in that case, this Court held that those plaintiffs had
failed to establish a constitutional violation. See RE.F.I.T.,
86 N.Y.2d at 285 (“the school financing schene of the State of
New York has not been shown in this case to be
unconstitutional”). The State cannot be faulted for failing to
act where no constitutional violation was found.
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the resources needed to provide the opportunity for a sound basic
education in every school district in the State through an

“obj ective costing-out study;” (2) Ensure that every school
district in the State has sufficient funds to provide a sound
basi ¢ education to students in all of its schools; (3) Establish
a conprehensive accountability systemthat ensures efficient
utilization of funds, involves nmenbers of the |ocal communities,
and pronotes | ong-term planning by school districts; and

(4) Establish a determnate tinetable for the above to be
acconpl i shed. Exam nation of each of these proposed guidelines
illustrates the problens of judicial entanglenent with the

| egi sl ative process and of overbroad renedies.

As a “threshold task,” plaintiffs’ call for a study to
identify the costs of resources necessary for providing a sound
basic education (Pl. Br. at 135-37). Their demand for such a
study at this late date illustrates the self-contradictory nature
of their approach. After a seven-nonth trial devoted to
ascertaining whether the State’ s educational financing system
deprives New York City students of the opportunity for a sound
basi ¢ education, plaintiffs have never established the cost of
sound basic education in New York City, let alone el sewhere in
this State. Their demand that this Court now direct the State to
cal cul ate the cost of providing such an education nerely

denonstrates that the insubstantiality of their assertion that
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the current levels of spending are insufficient, particularly
where the evidence at trial showed that New York City schoo
system spends nore noney per pupil than al nost any other |arge
urban school district in the United States.

In addition, to require the State to fund education in
accordance with a “costing-out study” would represent a severe
encroachnent on the |egislative prerogative. Wether or not such
a study m ght be desirable or helpful as a matter of education
policy, it is for the |legislative process, not the courts, to
determ ne what fornula should be used to determ ne the |evel of
educati onal spending and, above all, how that spending should be

bal anced with the State’'s other needs. See Levittown, 57 N.Y.2d

at 47-48 & n. 7.

Plaintiffs’ further suggestion (Pl. Br. at 137 n.42) that
the State should accept the findings of a costing-out study
prepared by plaintiffs’ hand-sel ected “experts” nust be rejected
out of hand. Any “costing-out study” is a policy-laden venture,
requiring expertise and judgnent with regard to the kinds and m x
of pedagogi cal services, instrunmentalities of |earning, and
facility inprovenents that will best acconplish the objective of

elimnating any proven deficiency. Levittown nakes clear that

2 The City's assertion in its amcus brief (pp. 16-17, 20)
that it requires in the range of $1.125 to 1.69 billion annually
I n additional funding to provide a sound basic education | acks
any evidentiary foundation.
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plaintiffs’ reliance on recommendations of various task forces on
excell ence in education is inappropriate. See id. 57 N Y.2d at
47 n.6 (“What . . . has been urged on the Legislature as sound
educational policy is to be clearly distinguished fromthe
command |l aid on the Legislature by the Constitution.”).

These kinds of judgnments should remain within the discretion
of the legislative and the executive branches, who nay rely on
t he advice and expertise of the State Educati on Departnent, the
Board of Regents and any ot hers whose advice they decide to take.
And such experts may enpl oy any of several nethodol ogies to
determ ne the programmatic and fiscal requirenments for providing
an appropriate education, which may or may not include a request
for wish-lists fromeach school district (see Berne 12558)
(di scussing the “professional judgnment” nethodol ogy for
determ ning the kinds of educational prograns necessary to
achi eve specific standards and their costs). Furthernore,
pl acing responsibility for overseeing a “costing-out” task in the
hands of a court, which is renoved fromthe denocratic process
and has no expertise in education, is neither warranted nor
efficaci ous.

Plaintiffs’ second guideline, that the Court “require that
the state education finance systemensure that every school
district has sufficient funds, taking into account variations in

| ocal costs, to provide the opportunity for a sound basic
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education to students in all of its schools” (Pl. Br. at 138-39),
I i kewi se ranges far beyond the scope of this lawsuit, which was
limted to purported deficiencies in New York City al one.
Plaintiffs made no effort to denonstrate that students outside
New York City are not receiving a constitutionally adequate
education, and accordingly there is no basis for any judici al
remedy to go beyond the New York City schools.

In any event, it would be conpletely inpracticable to do as
plaintiffs ask and repose responsibility in a single judge in
Manhattan for ensuring that the needs of each of the State’s 700-
pl us individual school districts, from Cobleskill-R chnondville
Central School District in Schoharie County, to Saranac Centra
School District in Cdinton County, to West Valley Central School
District in Cattaraugus County, to the Buffalo Gty School
District in Erie County, is properly catal ogued and assessed. It
is simply not appropriate for a trial court to assune this role
as overseer of New York’s entire system of public education.

Plaintiffs’ third guideline, that the State be required to
“establish a conprehensive accountability systeni (Pl. Br. at
139-41), would al so i nappropriately encroach on the power of the
Legi sl ature and Executive to conduct their business and to decide
how the state’s |limted resources should be allocated to address
its many priorities, as well as threaten to upset New York’s

| ongst andi ng bal ance between state and | ocal control over public
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education. Likewse, plaintiffs’ demands that the State be
required to ensure that the education finance system be “as
conprehensible to the public as possible,” and provide
“sustained, stable funding” (Pl. Br. at 141), would represent an
i nappropriate interference in the legislative process. Wile
“transparency” of the finance system and “stable funding” nay be
desirable as a matter of policy, plaintiffs have failed to
denonstrate that the neasures they propose are necessary to

ensure that constitutional requirenents are net. See Levittown,

57 N.Y.2d at 48 n.7 (“once it is concluded that there is an
educational systemin New York State which conports with the
constitutional requirenment, it is immaterial that the Legislature
inits wisdomhas seen fit to provide financial support under
conplex fornmulas with a variety of conponents, even were it to be
concl uded that the maze of financial support neasures was nhot
entitled itself to be characterized as a ‘system’”); New York

Pub. Interest Research Goup, Inc. v. Steinqut, 40 N.Y.2d 250,

257 (1976) ("it is not the province of the courts to direct the
| egi sl ature how to do its work”) (citations omtted).

In addition, while stable funding of education is inportant
for New York, the State’'s resources are not unlimted. O her
priorities, such as making assistance available to the needy and
protecting public safety, cannot be ignored by the Legislature,

particularly in difficult econom c times when revenues are
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reduced and needs for governnental assistance increased. This
Court in Levittown made cl ear that “decisions as to how public
funds will be allocated anong the several services for which by
constitutional inperative the Legislature is required to nake
provision are matters particularly appropriate for fornul ati on by
the |l egislative body (reflective of and responsive as it is to
the public will).” 57 NY.2d at 48. Plaintiffs’ effort to have
the judiciary oversee |legislative processes and determ nations
that set priorities and allocate limted resources should be
rej ected.

Moreover, this Court has expressly held “the preservation
and pronotion of |ocal control over education” to be “a
legitimate State interest.” Levittown, 57 N Y.2d at 44.
Di sregarding the principle of local control, plaintiffs maintain
that while acknow edged deficiencies exist in the Gty s use of
the resources nmade available to it, the State should in effect be
hel d sol ely responsible for these deficiencies.* Plaintiffs’
anal ysis woul d thus seemgive the State, rather than the GCity,

responsibility for overseeing the day-to-day operations of al

®*Plaintiffs lip service to the principle of |ocal

responsibility by contending that the State's “accountability
systent should “invol ve nmenber of |ocal school conmunities in
taking responsibility for creating in their schools a climte
conducive to effective teaching and | earning” (Pl. Br. at 141).
It is clear fromthe structure of plaintiffs proposed renedy,
however, that they seek to hold the State, rather than New York
City, accountable for any failures in the City's schools.
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New York City schools to ensure efficient use of resources. The
Education Article has never been interpreted in this nanner. See
Levittown, 57 N. Y.2d at 45-46 (“Any |legislative attenpt to make
uni form and undevi ati ng the educational opportunities offered by
t he several hundred |ocal school districts . . . would inevitably
wor k the dem se of the local control over education available to
students in individual districts.”).3 Such a fundanmental change
in the governance structure of public education in New York
shoul d not be inposed by judicial declaration.

Finally, plaintiffs’ demand for a new “conprehensive
accountability systenf ignores the significant systenmatic reforns
that the State has authorized at New York City s request and that

give the New York City Mayor greater control over and

* |In Levittown, this Court quoted with approval an am cus
brief filed by 85 school districts that enphasi zed the inportance
of New York’s tradition of [ocal control:

For all of the nearly two centuries that New York has
had public schools, it has utilized a statutory system
whereby citizens at the local level, acting as part of
school district units containing people with a
community of interest and a tradition of acting
together to govern thensel ves, have nade the basic
deci sions on funding and operating their own school s.
Through the years, the people of the State have

remai ned true to the concept that the maxi num support
of the public schools and the nost inforned,
intelligent and responsive decision-making as to the
financi ng and operation of those schools is generated
by giving citizens direct and meani ngful control over
the schools that their children attend.

57 N Y.2d at 46.
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responsibility for the New York City public schools. By seeking
to make the State al one accountable for the failures of the City
schools, plaintiffs’ proposal threatens to underm ne these
important refornms. |ndeed, these recent reforns |argely noot
plaintiffs’ request for enhanced accountability to reduce
m smanagenent and fraud.

For their proposed fourth guideline, plaintiffs ask this
Court to specify a pronpt effective date for the inplenentation

of their proposed remedy. Any such tinme limtation is

i nappropriate. |If the Court reaches the question of renedy, it
wi |l necessarily have adopted a new interpretation of the
Education Article that will cause substantial dislocations in the

provi sion of public education in this State and in the

| egi sl ative budgeting processes. Accommodation of such a
constitutional standard will require tine, even assumng it is
possible to conply with the standard plaintiffs propose. A
proper respect for the |legislative and executive branches of
government shoul d presune that the defendants w |l undertake
reasonabl y expeditious conpliance. Under these circunstances,
inmposition of a tinetable for conpliance is jurisprudentially

i nappropriate. ®

® | ndeed, it nmay be appropriate for this Court to stay its
order for a reasonable period of tinme to give the State tine to
ef fect appropriate changes to the system
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Plaintiffs rely (Pl. Br. at 142-43) on several decisions of
the Court to support their request for extraordinarily broad
relief. Plaintiffs’ reliance on these cases is misplaced because
each of these cases involved an issue substantially nore limted
in scope than the education and education-financing issues

presented here. Matter of Lavette M, 35 N Y.2d 136 (1974)

I nvol ved housing for the nentally ill; Heard v. Cuonp, 80 N.Y.2d

684 (1993) was concerned with treatnment of children in need of

supervi sion; and McCain v. Koch, 70 N.Y.2d 109 (1987) addressed

honel essness. Yet even in these cases this Court avoi ded the
danger of judicial overreaching by carefully tailoring the renmedy
to the identified constitutional or statutory violation. See
Lavette M, 35 N Y.2d at 142 (“It should not be our province to
determ ne what is the best possible treatnent or to espouse an

i deal but perhaps unattainable standard. Rather, our role should
be to assure the presence of a bona fide treatnment program?”);
Heard, 80 N.Y.2d at 691 (“Courts, after all, must be m ndful not
to arrogate to thenselves a |larger authority or renedy than that
which lies within judicial and juridical conpetence.”); MQCain,
70 N.Y.2d at 119 (“Supreme Court deci ded that defendants, having
undertaken to provide the honel ess with enmergency shelter, were
obliged to furnish shelter neeting m ninmum standards.”) The
dangers of overreaching and the need for a “disciplined

perception of the proper role of the courts,” Levittown,
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57 N. Y. 2d at 50, are even nore pronounced in this case, given the
pervasi veness of public education in New York and the inpact that
plaintiffs” proposed renedy woul d have on the |lives of al nost
every New Yorker

The decisions fromother states upon which plaintiffs rely
are al so i napposite. Those decisions inplenented state
constitutional provisions vastly different from New York’s
Education Article as it has been construed by this Court, and
their renedial provisions are therefore not appropriate nodels

for the present case. For exanple, Rose v. Council for Better

Educ., Inc., 790 S.W2d 186 (Ky. 1989), nakes clear that in

Kent ucky providing a public education is strictly a state, and
not a local, responsibility, and that the quality of education
must be substantially uniform statew de:

The system of common school s nust be
substantially uniformthroughout the state.
Each child, every child, in this Conmmonweal th
nmust be provided with an equal opportunity to
have an adequate education. Equality is the
key word here. The children of the poor and
the children of the rich, the children who
live in the poor districts and the children
who live in the rich districts nust be given
t he sane opportunity and access to an
adequat e education. This obligation cannot
be shifted to | ocal counties and | ocal school
districts.

ld. at 211. The Kentucky Suprene Court therefore undertook to
specify in sonme detail the essential characteristics of the

uniformsystemthat the state legislature was required to
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i mpl emrent statew de. [d. at 212-13. That court made cl ear that
the role, if any, to be played by “local school entities” in
Kentucky is strictly supplenmentary.

Simlarly, in Canpbell County School District v. Woni ng,

907 P.2d 1238, 1279 (Wo. 1995), the Wom ng Suprene Court
concl uded that Wom ng constitution required the state
| egi slature to “design the best educational system” ensure that

t he sane proper’ educational package” be avail able to each
student regardl ess of locality, and fully fund the system
regardl ess of conpeting priorities. Accordingly, inits renedial
order the court set forth various elenents that it believed a
“proper education” in Wom ng would include. 3

In New York, by contrast, this Court has nmade cl ear that
education is in large part a matter for | ocal control, and that
the Legislature’s obligation is to ensure that “mninmally

adequat e” educational opportunities are nade avail abl e st atew de.

See CFE I, 86 N. Y.2d at 317; Levittown, 57 N.Y.2d at 46-48. The

® Hull v. Albrecht, 950 P.2d 1141 (Ariz. 1997), also relied
upon by plaintiffs, is inapposite because in that case the
Arizona Suprenme Court rejected an attenpt by the state
| egi slature to conply with an earlier decision nmandating the
elimnation of disparities in capital expenditures anong school
districts throughout the state. In its initial decision, the
court had left it to the legislature to decide howto elimnate
the constitutional deficiencies. See Roosevelt Elenentary Sch.
Dist. No. 66 v. Bishop, 877 P.2d 806, 816 (Ariz. 1994) (“There
are doubtl ess nmany ways to create a school financing system that
conplies with the constitution. As the representatives of the
people, it is up to the legislature to choose the nethods and
conbi nati ons of nethods from anong the many that are available.”)
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Kent ucky and Wom ng approaches are manifestly inconpatible with
t he approach outlined by this Court, and plaintiffs’ reliance on
t he Rose and Canpbell renedial schenes is therefore unwarranted.

Finally, exam nation of the experiences in other states
exposes that plaintiffs’ idealized concept of a |legislative-
judicial dialogue is not realistic. Instead, given the
separati on-of -powers issues that arise, the experience has often
proven adversarial and engendered perpetual litigation, as
illustrated by the case histories discussed bel ow. Moreover,
plaintiffs have not denonstrated, either factually in the trial
court or in their brief to this Court, that litigation in other
states has substantially enhanced educati onal outconmes for the
students in those states.

New Jersey’ s experience represents a decades-1ong
adversari al exchange between the judiciary and the | egislature
and executive, where the state’s highest court has visited the
subj ect of the state’s educational responsibilities at |east a

dozen tines. In Robinson v. Cahill, 62 N J. 473, 303 A 2d 273

(1973) (Robinson 1), the New Jersey Suprene Court rendered its

first decision on the subject, concluding that the state failed

to provide a "thorough and efficient"” education as required by

that State's Constitution.® The court found that the principal

¥ N J. Const. art. VIII, 8 4, cl. 1, provides: “The
Legi sl ature shall provide for the maintenance and support of a
t horough and efficient systemof free public schools for the
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cause of the constitutional deficiency was the state’s heavy
reliance on | ocal property taxes to fund public education, which
resulted in unacceptabl e discrepancies in funding anong its
school districts. 303 A 2d at 295-97. The case dom nated the
court’s docket for the next three years, during which there were
a "series of constitutional confrontations"” between the judiciary
and ot her branches of state governnent resulting in six nore

Suprene Court decisions. Paul L. Tractenberg, The Evolution and

| npl enent ati on of Educational Ri ghts Under the New Jersey

Constitution of 1947, 29 Rutgers L.J. 827, 900 (1999). See

Robi nson v. Cahill, 63 N.J. 196, 306 A 2d 65 (1973) (Robinson

I1); Robinson v. Cahill, 67 N.J. 35, 335 A . 2d 6 (1975) (Robinson

[11), and juris. retained, Robinson v. Cahill, 69 N J. 133, 351

A.2d 713 (1975) (Robinson 1V); Robinson v. Cahill, 69 N.J. 449,

355 A 2d 129 (1976) (Robinson V); Robinson v. Cahill, 70 N.J.

155, 358 A. 2d 457 (Robinson VI), nodified, 70 N.J. 464, 360 A 2d

400, and dissolved, 70 N.J. 465, 360 A 2d 400 (1976).

During that tinme the |legislative and executive branches
expended considerable effort to devise and fund a plan that net
the court’s view of the state’s constitutional responsibilities.
In 1975, the legislature enacted |legislation that the New Jersey

Suprene Court upheld as facially constitutional if fully funded,

instruction of all the children in the State between the ages of
five and ei ghteen years.”
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but retained jurisdiction. Wen the |egislation was not funded
by the court’s deadline, the court shut down the state’s entire
public school system Wthin days, the |egislative and executive
branches provided funding for the 1975 Act, and in 1976, the
court relinquished jurisdiction.

But in 1981, another group chall enged the 1975 | egislation
as unconstitutional because it failed to renedy financial
di sparities between the needi est school districts and property-

rich districts. In Abbott v. Burke, 119 N.J. 287, 575 A. 2d 359

(1990) (Abbott 11),°* the court held the 1975 legislation
unconstitutional as it applied to poor districts and ordered the
| egi slature to pass |legislation that woul d ensure that funding in
poor urban districts was substantially equivalent to that in
property-rich districts. 1d. at 408. Over the next decade, the
Abbott plaintiffs returned to the New Jersey Suprene Court

several nore tinmes. Each tinme the legislative and executive
branches attenpted to conmply with the court’s rulings by enacting
statutes. Each tine the court was dissatisfied with the actions
of the legislative and executive branches, disagreeing with their
determ nation that the new | egi sl ati on woul d ensure that

hi gh-needs districts had adequate funds. See Abbott v. Burke,

® |In Abbott v. Burke, 100 N. J. 269, 495 A 2d 376 (1985)
(Abbott 1), the court nerely addressed the procedural issue of
the proper tribunal to consider the parties’ evidence.
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136 N.J. 44, 643 A 2d 575 (1994) (Abbott I11); Abbott v. Burke,

149 N.J. 145, 693 A 2d 417 (1997) (Abbott 1V); Abbott v. Burke,

153 N.J. 480, 710 A . 2d 450 (1998) (Abbott V). Finally, in Abbott
V, the court approved the |ower court’s intrusive plan, which
requi red specific education progranm ng and an accountability
system Even then the case returned to the New Jersey Suprene

Court several nore tines for further intervention. Abbott v.

Burke, 163 N.J. 95, 748 A 2d 82, clarified by 164 N. J. 84, 751

A.2d 1032 (2000); Abbott v. Burke, 170 N.J. 537, 790 A 2d 842

(2002); Abbott v. Burke, 172 N. J. 294, 798 A 2d 602 (2002).

Eventual |y, alnost 30 years after Robinson I, plaintiffs and the

state reached an agreenent for programmatic and fundi ng changes
for poor districts. Wether this marks the |last chapter in
New Jersey’s education finance litigation remains to be seen.
Ohi 0 has enbarked on what pronmises to be a simlarly |ong
and adversarial experience; their lawsuit has resulted in four
separate decisions fromthat state’s highest court in the past

five years. In DeRolph v. State, 78 Chio St. 3d 193, 677 N. E. 2d

733 (1997) (DeRolph 1), the Ohio Suprene Court found Chio's
system of education to be inadequate and underfunded, ** and

therefore ordered the legislature to "create an entirely new

¥Chio Const. art VI, 8 2, provides: “The general assenbly
shoul d make such provisions, by taxation, or otherw se, and, with
the incone arising fromthe school trust fund, wll secure a
t hor ough and efficient system of comon school s throughout the
state . ?
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school financing system"™ 1d. at 747. Wile the court did not
presume to tell that legislature what it nust do, it noted its

di ssatisfaction with |ocal property taxation as the primary
source of education funding. 1d. at 741, 747. Follow ng DeRol ph
I, the state |egislature passed a series of neasures in an
attenpt to conply with the court’s decision. Dissatisfied, the
plaintiffs returned to court seeking a determi nation that the

revi sed systemwas still unconstitutional. 1In DeRolph v. State,

89 Chio St. 3d 1, 728 N. E. 2d 993 (Chio 2000) (DeRolph 11), the

Chi o Suprene Court issued such an order. Despite acknow edgi ng
some progress, the main conplaint of the court was the

| egislature’s failure to end heavy reliance on | ocal property
taxes to fund schools. The court noted that reliance on property
taxation was the "primary inpedinent"” to inprovenent, and the
"maj or factor in the previous funding system found

unconstitutional in DeRolph I." DeRolph IIl, 728 N. E.2d at 1015.

Accordingly, the court ordered nore change, but gave the state an
extension to effect that change.

Fol Il owi ng DeRol ph 11, the |egislature adopted further

measur es addressing school facility deficiencies, renmedying
statutory provisions inposing unfunded rmandat es, establi shing
procedures to prevent fiscal problens in school districts,
prescribing a new fornula for determ ning the anmount of state

funds to be distributed to the vari ous school districts based on
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the amount required to provide a constitutionally adequate
education, and establishing a new system of academ c standards
and testing to gauge the success of Ohio students and school s.
However, the school funding systemstill relied primarily on
property taxes.

Back the plaintiffs came to the court seeking yet another

order that the state was in violation of the constitution. I n

DeRol ph v. State, 93 Onhio St. 3d 309, 754 N. E. 2d 1184 (2001)

(DeRol ph I11), the court ultimately accepted the maintenance of a

primarily property-tax-based system of finance on the condition
that the | egislature would adopt certain specific changes. The
court noted that "[n]Jone of us is conpletely confortable with the
deci sion we announce in this opinion," and "the greater good
requires us to recognize ‘the necessity of sacrificing our
opi nions sonetinmes to the opinions of others for the sake of
harnmony.’" 1d. at 1189-90 (quoting Thomas Jefferson). DeRol ph
L1l was essentially a full retreat for the court, after the
| egi slature had twice refused to obey its command to enact a
fundi ng systemthat was not primarily reliant on property taxes.
The Chi o Supreme Court was so unconfortable wi th DeRol ph
1, however, that it vacated its decision on notion for

reconsideration only one year |later. DeRolph v. State, 97 Ghio

St. 3d 434, 780 N.E.2d 529 (Ohio 2002) (DeRolph V). Declaring

that "we have changed our collective mnd," 780 N E.2d at 530,
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the court returned to its former position that a totally new
fundi ng systemwas constitutionally required. The court observed
t hat despite sone increase in funding, the General Assenbly had
not focused on the core constitutional directive of DeRolph I: "a
conpl ete systematic overhaul" of the school -funding system

Today we reiterate that that is what is needed, not further

ni bbling at the edges.” 1d. The resolution of the Chio
experience remains to be seen.

Shoul d a renedy be required, defendants ask this Court to do
no nore than specify any constitutional deficiencies that it
finds and direct the proper parties to elimnate such
deficiencies. Further intrusion of the judiciary into the
| egi sl ative-executive processes at this tinme would not be

warrant ed or prudent.

POINT V

THE APPELLATE DIVISION PROPERLY DISMISSED PLAINTIFFS’
CLAIM UNDER TITLE VI DISPARATE IMPACT REGULATIONS

Plaintiffs cannot successfully assert a claimfor violation
of disparate inpact regulations pronulgated by the United States
Departnent of Education pursuant to section 602 of Title IV of
the Cvil Rights Act of 1964 (42 U.S.C. 88 2000d - 2000d-7).

Thi s cl ai m has now been forecl osed by the Suprene Court’s

180



decisions in Al exander v. Sandoval, 532 U.S. 275 (2001)*, and

Gonzaga University v. Doe, 536 U.S. 273 (2002), which hold that

where Congress expressed no intent to confer an enforceabl e right
of action for disparate inpact discrimnation under Title VI,
plaintiffs cannot enforce an agency’s disparate inpact
regul ations.* Accordingly, the Appellate Division correctly
di sm ssed plaintiffs’ claimfor alleged violation of disparate
i npact regul ati ons.

There is no right of action, either inplicitly under Title
VI of the Cvil R ghts Act or its inplenenting regulations or
under 42 U . S.C. 8§ 1983, to enforce disparate inpact regulations
pronmul gated under Title VI of the Gvil Rights Act of 1964. In
Sandoval , the Suprene Court held that there is no inplied private

cause of action under Title VI itself to enforce disparate inpact

*This Court’s decision in CF.E. | that plaintiffs stated a
cause of action for violation of the Title VI disparate inpact
regul ations, 86 N.Y.2d at 321-24, predated the Suprene Court’s
definitive decision in Al exander v. Sandoval, 532 U S. 275
(2001), that no such inplied right of action exists.

“"The Departnent of Education’s regulation, 34 CF. R
8 100.3(b)(2) (1999), relevant to this case reads:

A recipient [of federal funds] may not,
directly or through contractual or other
arrangenents, utilize criteria or nethods of
adm ni strati on which have the effect of

subj ecting individuals to discrimnation
because of their race, color, or nationa
origin, or have the effect of defeating or
substantially inpairing acconplishnent of the
obj ectives of the program as respects

i ndi viduals of a particular race, color, or
nati onal origin.
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regul ati ons promnul gated under section 602 of that statute. See
532 U.S. at 293. The linchpin of the ruling was the absence of
congressional intent to create a private right of action to
enforce such regul ations.** See id. The absence of
congressional intent to create a private right of action to
enforce disparate inpact regul ati ons pronul gated under section
602 is also fatal to plaintiffs’ contention that such regul ati ons
are enforceabl e under 42 U S.C. § 1983.

Sandoval nmkes this clear. At issue in that case was
whet her plaintiffs had an inplied right of action to enforce
di sparate inmpact regul ations applicable to recipients of federal
funds and pronmul gated by the United States Departnent of Justice
and Departnent of Transportation. Plaintiffs in Sandoval sought
to chall enge the decision of the Al abama Departnent of Public
Safety to adm nister state driver’s |icense exam nations only in
English on the ground that the decision had a disparate inpact on
non- Engl i sh speaki ng persons. The Court held unequivocal ly that
no private cause of action to enforce Title VI disparate inpact
regul ati ons exi sts because Congress evinced no intent to create a
right not to be subjected to unintended disparate inpacts.

532 U. S. at 288-91.

*The Suprene Court in Sandoval assuned for purposes of that
case that regul ations pronmul gated under 8 602 may validly
proscri be activities that have a disparate inpact on racial
groups, even though 8 601 of the statute prohibits only
intentional discrimnation. See 532 U S. at 281-82. Likew se
here, the validity of the disparate inpact regulations thensel ves
I's not challenged, and the Court need not reach that issue.

182



The Suprenme Court’s approach to Sandoval applies to the
present case as well. The Court reviewed the genesis of the
requi renent that there be congressional intent to create such a
right:

Li ke substantive federal law itself, private
rights of action to enforce federal |aw nust
be created by Congress. . . . The judicial
task is to interpret the statute Congress has
passed to determ ne whether it displays an
intent to create not just a private right but
also a private remedy. . . . Statutory
intent on this latter point is determnative.

Wthout it, a cause of action does not
exi st and courts may not create one, no
matter how desirable that m ght be as a
policy matter, or how conpatible with the
stat ute.

532 U.S. at 286-87 (citations omtted). It then |ooked for
congressional intent to create a private right of action to
enforce the federal agencies’ disparate inpact regulations, and
f ound none:

We therefore begin (and find that we can end)
our search for Congress’s intent with the

text and structure of Title VI. Section 602
aut hori zes federal agencies “to effectuate
the provisions of [ 8 601] . . . by issuing
rul es, regul ations, or orders of general
applicability.” . . . It is imediately clear
that the “rights-creating” language . . . is
conpletely absent from§8 602. Wereas 8§ 601
decrees that “no person . . . shall . . . be
subjected to discrimnation,” . . . the text
of 8 602 provides that “each Federal
departnment and agency . . . is authorized and
directed to effectuate the provisions of [ §
601],” . . . Far fromdisplaying

congressional intent to create newrights, 8
602 limts agencies to “effectuating” rights
al ready created by § 601. . . . So far as
we can tell, this authorizing portion of §
602 reveal s no congressional intent to create
a private right of action.
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Id. at 288-89 (internal citations omtted). The Court al so

exanm ned the enforcenment nechani snms prescribed in the statute for
t he agencies adm nistering the federal funds and concl uded that
they “tend to contradict a congressional intent to create
privately enforceable rights through 8 602 itself.” 1d. at 290.
Finally, the Court rejected plaintiffs’ argunent that because the
regul ati ons thensel ves contain rights-creating | anguage, they are
privately enforceable: “Language in a regulation may invoke a
private right of action that Congress through statutory text
created, but it nmay not create a right that Congress has not.”
Id. at 291.

Al t hough plaintiffs argue otherw se, the Suprene Court’s
deci sion in Sandoval precludes enforcenent of the Title VI
di scrimnatory inpact regulations under 42 U S.C. § 1983. The
Suprene Court concluded that there exists no private right of
action directly under the statute because that Congress evinced
no intent to create one. The Suprenme Court’s recent decision in
Gonzaga, 536 U.S. 273 (2002), holds that congressional intent to
create a federal right is also a prerequisite to a cause of
action to enforce a right under section 1983, and thus forecl oses
plaintiffs argunent.

In Iight of Gonzaga, plaintiffs’ reliance on Justice
Stevens’ dissent in Sandoval is msplaced. |n Gonzaga, the Court
addressed the viability of a section 1983 cause of action
alleging a violation of the Fam |y Educational Rights and Privacy

Act of 1974 (“FERPA’), 20 U S.C. 8§ 1232g. FERPA provides that no
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federal funds be nade avail abl e to educati onal agencies having a
policy or practice of releasing education records without witten
consent. The Court held that the key to deciding whether rights
are enforceabl e under section 1983 is precisely the sane as the
key to deciding whether rights are enforceable in a private cause
of action inplied directly under the statute: Did Congress intend
to create a federal right? The Court expl ai ned:

VW now reject the notion that our cases
permt anything short of an unanbi guously
conferred right to support a cause of action
brought under § 1983. Section 1983 provides
a remedy only for the deprivation of “rights,
privileges, or immunities secured by the
Constitution and | aws” of the United States.
Accordingly, it is rights, not the broader or
vaguer “benefits” or “interests,” that nay be
enforced under the authority of that section.
This being so, we further reject the notion
that our inplied right of action cases are
separate and distinct fromour 8 1983 cases.
To the contrary, our inplied right of action
cases shoul d guide the determ nation of
whet her a statute confers rights enforceabl e
under § 1983.

W have recogni zed that whether a
statutory violation may be enforced through
§ 1983 “is a different inquiry than that
i nvol ved in determ ning whether a private
right of action can be inplied froma
particular statute.” . . . But the inquiries
overlap in one nmeani ngful respect -- in
either case we nust first determ ne whether
Congress intended to create a federal right.
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CGonzaga, 536 U.S. at 283 (internal citations onmtted).* The
Court concluded: “A court’s role in discerning whether personal
rights exist in the 8 1983 context should therefore not differ
fromits role in discerning whether personal rights exist in the
inmplied right of action context. . . . Both inquiries sinply
require a determnation as to whether or not Congress intended to
confer individual rights upon a class of beneficiaries.” |d. at
285. The majority expressly rejected Justice Stevens’ dissenting
approach, which would not require a strict finding of
Congressional intent to create a right in the context of a
section 1983 claim [d. at 286. Thus, finding no congressional
intent to create an enforceable right under FERPA s nondi scl osure
provi sions, the Court held that plaintiffs had no cause of action
under section 1983 to enforce those provisions. [d. at 290.

In view of the Supreme Court’s analysis in Gonzaga, its
conclusion in Sandoval — that Congress in Title VI intended to
confer individual rights to sue only for intentional
di scrimnation, not disparate inpacts, is controlling here. The
absence of congressional intent to create a right of action to
enforce disparate inpact regul ati ons absol utely precludes a

section 1983 cause of acti on. | ndeed, since Sandoval was

“The Court recognized that it had previously held that
8§ 1983 provides a private renedy to enforce rights under Title VI
with regard to intentional discrimnation. 536 U S. at 284 and
n.3, citing Cannon v. University of Chicago, 441 U S. 677 (1979).
At the sane tinme the Court referenced Sandoval, where the
enforceability of Title VI disparate inpact regulations was at
i ssue, as an instance where no rights-creating | anguage coul d be
found. |d. at 287
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deci ded, a nunber of courts have expressly held that plaintiffs
cannot sue under 42 U S.C. 8§ 1983 to enforce Title VI disparate

i npact regulations. E.g., South Canden Citizens in Action v.

New Jersey Dept. of Envtl. Protection, 274 F.3d 771, 791 (3d Cir.

2001) (because “Congress did not intend by adoption of Title Vi
to create a federal right to be free from di sparate inpact
discrimnation . . . [EPA s disparate inpact regul ations] do not

create rights enforceabl e under section 1983"), cert. denied,

Uus _, 122 S. . 2621 (2002); @ilino v. Board of Educ., 236

F. Supp.2d 314, 338-39 (S.D.N. Y. 2002); Ceaser v. Pataki, 2002

US Dist. LEXIS 5098 (S.D.N. Y. March 25, 2002); Lechuga v.

Crosl ey, 228 F. Supp.2d 1150 (D. O. 2002), adopting 2001 U. S.
Dist. LEXIS 23589 (D. Or. 2001) (magistrate judge s decision).
Robi nson v. Kansas, 295 F.3d 1183 (10th Cr. 2002), the only

recent appellate decision to uphold a disparate inpact cause of
action under section 1983, was wongly decided. Although decided
shortly after the Suprene Court decided Gonzaga, the Tenth
Circuit in Robinson did not cite Gonzaga but relied on Justice

St evens’ dissent in Sandoval. See Robinson, 295 F.3d at 1187.

Because, as discussed above, the Gonzaga Court expressly
di savowed the reasoni ng of Justice Stevens’ dissent, the Tenth
Circuit’s decision is incorrect.
CONCLUSION
FOR THE FOREGOING REASONS, THE ORDER OF THE APPELLATE
DIVISION, FIRST DEPARTMENT SHOULD BE AFFIRMED.

Respectful ly submtted,
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GLOSSARY OF EDUCATION ACRONYMS

BCAS: Building Conditions Assessnment Survey. |In 1988,

i ndependent consulting engi neers who had been retained by the New
York City Board of Education (BOE) conpleted a conprehensive
survey (known as the BCAS) of the condition of school buildings

t hroughout the Gty school systemfor the BOE s own operational
and pl anni ng pur poses.

BOE: New York City's Board of Education. 1In the past, the
overal | supervision of the New York City school system was vested
in the BCE, which was charged wi th managenent and control of al
aspects of educational affairs in the Cty. The BCE was

conpri sed of seven nenbers, with one nmenber appointed by the
Presi dent of each of the five boroughs and the remaining two
menbers appoi nted by the Mayor. The BOE al so appointed a
Chancel | or, who was responsi ble for the school systenis
operation. In addition, the BOE had broad powers, including
teacher hiring, maintenance of school property and facilities,
curriculum and provision of equipnent, books and
instrumentalities of learning. Under recent statutory reforns,

t he Mayor now has greater control over the schools and new
powers, including the power to appoint the new Chancellor. The
BCE has been expanded from seven to thirteen nmenbers, with the
Mayor having the power to appoint seven nenbers of the BCE and
the five borough presidents appointing the renaining nmenbers, who
must be parents of children currently in public schools in the
Cty.

CAT: California Achievenent Test (published by CTB/I MG awHill).
A version of this test has been adm nistered by New York City’s
publi ¢ school system

CsSD: Community school district. In the past, New York Cty’'s
public elenmentary and m ddl e schools were governed by 32
sub-districts known as CSDs. Each CSD had a superintendent and
| ocally el ected school board. However, recent statutory reforns
wll elimnate the Cty' s existing 32 community school boards in
June 2003.

CTB-R: California Test Bureau' s Readi ng Test (now published by
CiBfMGawH Il). A version of this test has been adni ni stered
by New York City’'s public school system

CWR: Conbined Wealth Ratio. Because |ocal revenues for public
education are raised prinmarily though property taxes and the
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| ocal tax base varies w dely anong school districts, statutory
formul as for allocating supplenental state aid to those districts
are designed to offset those disparities. In order to achieve
this goal, allocations of state aid are based in part on the CAR
whi ch neasures school district wealth as an average of property
val ue per pupil and incone per pupil. Lower wealth districts
receive far nore state aid per student than higher wealth
districts.

ELA: English Language Arts. To ensure that all students are
learning the skills that will prepare themfor Regents study in
hi gh school, and ultimately for a Regents diplom, 4th- and
8!"-grade students in the State's public schools have since 1999
been required to take exam nations in ELA and mat hematics geared
to the new Regents Learning Standards (RLS) in those core subject
ar eas.

ELL: English | anguage learner. An ELL is a national-origin
-mnority student who is |limted-English-proficient. This termis
often preferred over |limted-English-proficient (LEP) as it

hi ghl i ghts acconpli shments rather than deficits.

ENA: Extraordinary Needs Aid. Under current state aid fornul as,
ENA is provided to | ocal school districts based principally upon
the concentration of students in poverty, and Limted English
Proficient (LEP) students.

GED: Ceneral Educational Devel opment Diploma. The CGED is a high
school equival ency certificate awarded upon successful conpletion
of a test. The GED neasures acadenmic skills in five areas:
witing, social studies, science, interpreting literature and the
arts, and mat hemati cs.

IDEA: Individuals with Disabilities Act. This Act addresses the
needs of children with disabilities. It provides funds and
resources so children with disabilities are able to receive a
Free Appropriate Public Education (FAPE). At public expense,
each child will receive a free education in preschool, elenentary
school, or secondary school .

IEP: Individual Education Plan. A person that qualifies for
speci al education services under IDEA will have an I EP, which is
a plan witten by the parent and the school that details goals
for the special education student and specific nethods used to
reach those goal s.

LEP: Limted-English-proficient (seeELL).

190



PASS: Performance Assessnents in Schools Systemn de reviews. To
assess school quality, the New York City Board of Education (BOE)
enpl oys the PASS revi ew system under which schools are eval uated
in a variety of categories, including quality of curriculum and

i nstruction, professional devel opnent, and instructional
resources. PASS reviews are usually conducted over two days, and
consi st of reviews of school docunments, such as school plans; an
entry conference with the school |eadership team classroom
observations; and an exit conference. Schools are rated using a
five-point scale. A "5" indicates that the school fully neets

t he standard of an exenplary school; a "3" indicates that the
school approaches the standards of an exenplary school; and a "1"
i ndicates that a school is bel ow acceptabl e st andards.

PEP: Pupil Evaluation Program This test provides for early

i dentification of students who need special help in devel oping
the basic skills of reading conprehension, mathematics and
witing. The test is admnistered in the third and sixth grades
In reading and mat hematics, and in the fifth grade in witing.

PET: Program Evaluation Test. This test is admnistered in
science (fourth grade), and in social studies (6'" and 8'"
grades). The science test is designed to neasure the
effectiveness of the elenmentary science prograns in grades K-4.
The social studies tests are designed to neasure the

ef fectiveness of the elenmentary and m ddl e school social studies
prograns.

RCT: Regents Conpetency Test. RCTs are achi evenent tests

desi gned to assess basic proficiency in the areas of reading,
witing, mathematics, science and social studies. |In the past,
school s could award | ocal high school diplonas to students who
passed all six tests as well as the required coursework.
Currently, the SED is phasing out the eligibility of students in
public schools to take these tests in accordance with a tinetable
establ i shed by the Board of Regents. Students will instead be
required to pass the nore rigorous Regents exaninations in order
to receive a high school diplona.

RLS: Regents Learning Standards. These new | earni ng standards,
which will be fully phased in by the year 2005, are detail ed
goal s and standards descri bing what the Board of Regents believes
students shoul d know and be able to do at each grade |level and in
order to graduate from hi gh school prepared for college or work.
Those standards -- which have been described by the SED as "worl d
cl ass" and "demandi ng" and as mandati ng achi evenent well beyond
basi ¢ conpetency standards -- require all students to study a
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"rigorous core of courses in English, history, mathenatics,

sci ence, technology, arts, health, physical education and foreign
| anguage.” The Regents exam nations have been aligned with these
st andar ds.

SASS: System of Accountability for Student Success. The SASS,
recently adopted by the Board of Regents, is designed to provide
obj ective and consistent information about school effectiveness
in preparing students to neet the State’s new | earni ng standards
and hold schools accountable for results. Al public schools
must now neet the follow ng school accountability performance
criteria: (i) 90 percent of students nust be at or above Level 2
in elementary and m ddl e school English Language Arts and

el enrentary and m ddl e school mathenmatics, and such percentage of
students must be at or above Level 3 as the State Conm ssioner of
Educati on shall annually designate; and (ii) 90 percent of
students in the annual high school cohort (nmainly those who first
entered ninth grade three years earlier) shall neet the Regents
graduation requirenents in reading and witing and nmat hemati cs,
and the drop out rate shall not exceed 5 percent.

SCA: School Construction Authority. Established by the
Legislature in 1988 for the purpose of constructing and
renovati ng educational facilities throughout New York City, the
City’s SCA is responsible for building new public schools and
managi ng the repair and renovation of capital projects in the
City’'s nore than 1,200 public school buildings. Under a new
state law, the City’'s Mayor now has sole control of the SCA,

whi ch was previously under the control of the BCE s school
facilities division.

SED: State Education Departnent. The Regents are charged with
overseeing the SED, which is the Regents’ adm nistrative arm and
I's charged with the general supervision of the State's public
school s.

SES: Soci oeconom ¢ status. An assessnent of an individual or
famly’' s relative econom c and social ranking conprises the SES.

SURR: School Under Registration Review The Registration
Revi ew Process is the primary nethod by which New York currently
hol ds "failing" schools accountable for educational performance.
Through this process, the State Education Departnent (SED)
identifies a nunber of the State’ s | owest-perform ng schools and
then tries to help those schools and the districts that operate
themto inplenent strategies for inproving the academ c
performance of their students. If these schools fail to inprove
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within an allotted time, they can be redesigned or closed. The
school s placed "under registration review' are those that are
farthest frommneeting the State’ s performance standards as
measured on yearly standardi zed tests or identified as being a
"poor | earning environment."

U-Ratings (U/S Ratings): Unsatisfactory Ratings
(Unsatisfactory/ Satisfactory Ratings). In the past, New York
City' s Board of Education (BCE) has prepared annual perfornmance
reviews of all teachers, conducted by principals and ot her

t eacher supervisors. These teacher performance revi ews nmeasure a
range of qualities, including teacher punctuality, professional
attitude, professional growth, resourcefulness and initiative,
the teacher’s effect on the character and personality growh of
pupils, control of class, and mai ntenance of classroom

at nosphere. They al so neasure overall performance, with an "S"
rating indicating satisfactory teacher performance, and a "U'
rating indicating unsatisfactory performance.
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