
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

In the matter between:- 
CASE NO.: CCT20/04
THE PRESIDENT OF THE REPUBLIC 

OF SOUTH AFRICA
First Appellant/Appellant

THE MINISTER OF AGRICULTURAL AND 

LAND AFFAIRS
Second Appellant/Appellant

and

MODDERKLIP BOERDERY (PTY) LTD
Respondent



APPLICANTS’ MAIN HEADS OF ARGUMENT

INTRODUCTION:

LISTNUM Legal \l 1
 

On 28 July 2004 the Chief Justice directed that the application for leave to appeal be set down for argument and that arguments must be sufficient to enable the Court to dispose of the matter on the merits without further argument, should leave to appeal be granted.

(Record, Vol.8, p.739, par.1 and 2)


LISTNUM Legal \l 1

 

The application will be argued under the following headings:

1 order in Supreme Court of Appeal;

1 background;

1 constitutional matters raised;

1 grounds for appeal:

1 breach of Sections 7(2), 9(1), 9(2), 25(1) and 26(1) of the Constitution;

1 appropriate relief and constitutional damages.

ORDER IN THE SUPREME COURT OF APPEAL:

LISTNUM Legal \l 1
 

On 27 May 2004 the Honourable Mr Justice Harms in part upheld the appeal by the Applicants against the whole of the judgment and order of his Lordship Mr Justice De Villiers in the Transvaal Provincial Division.

(Record, Vol. 8, p.655 - 693, par.52 at 691)


LISTNUM Legal \l 1
 

For ease of reference the order is quoted hereunder:

“(a) 
The appeal is upheld in part.

(b) 
Para 1 to 5 of the order of the court below is set aside and replaced with an order -

(i) 
Declaring that the state, by failing to provide land for occupation by the residents of the Gabon Informal Settlement, infringed the rights of Modderklip Boerdery (Pty) Ltd which are entrenched in s 7(2), 9(1), and 25(1) and also the rights of the residents which are entrenched in s 26(1) of the Constitution.

(ii) 
Declaring that the applicant is entitled to payment of damages by the Department of Agriculture and Land Affairs in respect of the land occupied by the Gabon Informal Settlement.

(iii) 
Declaring that the residents are entitled to occupy the land until alternative land has been made available to them by the state or the provincial or local authority.

(iv) 
The damages are to be calculated in terms of s 12(1) of the Expropriation Act 63 of 1975.

(v) 
If, in relation to the investigation and determination of the damages suffered, the parties are unable to reach agreement regarding the pleadings to be filed, and discovery, inspection, and other matters of procedure relating thereto, leave is granted to any of the parties to make application to the court in terms of Rule 33(5) for directions.

(c) 
The third Appellant is to pay the costs of appeal of the respondent.”
BACKGROUND:

LISTNUM Legal \l 1
 

The Respondent is the registered owner of the land in question.

(Record, Vol.1, p.8, par.11)


LISTNUM Legal \l 1
 

During or about the middle of May 2000 the Respondent (as represented by Mr Duvenhage) became aware of the unlawful occupation of its land.  At that stage approximately 400 persons moved onto a portion of the farm and erected about 50 structures on the property.

(Record, Vol.1, p.13, par.17(a) and (b))


LISTNUM Legal \l 1
 

On 19 May 2000 the Benoni City Council also alerted the Respondent to the unlawful occupation of its land and the Respondent was also given notice in terms of Section 6(4) of the Prevention of Illegal Eviction from and Unlawful Occupation of Land Act, 19 of 1998 (“PIE”) to institute proceedings for the eviction of the unlawful occupiers.

(Record, Vol.2, p.180, annexure “ACD3")


LISTNUM Legal \l 1
 

On 20 May 2000 and by letter of its attorneys the Respondent replied, inter alia, as follows to the letter of the Benoni City Council:

“The eviction of the unlawful occupiers should therefore be the responsibility of your council but to the extent necessary the company owning the land will have no problem joining in any action which you may deem advisable.”
(Record, Vol.2, p.181, annexure “ACD4")


LISTNUM Legal \l 1
 

In the meantime and to the Respondent’s knowledge, the number of unlawful occupiers and structures had increased substantially.  Initially, during about May 2000 the number of unlawful occupiers was approximately 400, whereas during or about October 2000  this number increased to approximately 18 000 with about 4 000 informal homes.

(Record, Vol.1, p.14, par.17(f))


LISTNUM Legal \l 1
 

The Respondent conducted discussions with representatives of the South African Police Services, the Department of Correctional Services and the Benoni City Council.  The purpose of the discussions with the Benoni City Council was to negotiate a possible sale of the land in question.


LISTNUM Legal \l 1
 

The Respondent neglected to obtain an eviction order until 18 October 2000 when an application was launched for an order evicting the illegal occupiers and on 12 April 2001 an eviction order was granted by Marais J and the occupiers were granted a period of 2 months to vacate the property.

(See:
Modderklip Boerdery (Pty) Ltd v Modder East Squatters & Another 2001 (4) SA 385 WLD)


LISTNUM Legal \l 1
 

Despite the Court order, the illegal occupiers failed to vacate the Respondent’s property.  The number of illegal occupiers continued to increase and later it was estimated that approximately 40 000 people were occupying approximately 50 hectares of the property.  Of this number approximately one third were illegal immigrants.  


LISTNUM Legal \l 1
 

A warrant of eviction was issued and delivered to the Sheriff for execution.  The Sheriff insisted that the Respondent should pay a deposit of R1 260 000.00 (excluding VAT) to cover the estimated costs of a security firm whose assistance was necessary in evicting the occupiers and removing their structures. 

(Record, Vol.1, p.16, par.19(b) and p.97, line 10)


LISTNUM Legal \l 1
 

The Sheriff was willing and able (with the assistance of a private contractor) to execute the eviction order, but did not do so, because the Respondent was unable to pay for the execution process.


LISTNUM Legal \l 1
 

On 3 September 2001 the Respondent launched another application in the High Court of South Africa (Transvaal Provincial Division) for a declaratory order in terms of Section 38 of the Constitution of the Republic of South Africa and for an order in terms whereof the Applicants are to ensure “dat die grond van die Applikant ontruim word deur alle plakkers”. 

(Record, Vol.1, p.1, par.1 and p.2, par.3)


LISTNUM Legal \l 1
 

On 20 November 2002 De Villiers J granted an order against the Applicants, which order has since been set aside and replaced with an order by the Supreme Court of Appeal as referred to above.

(For the order of De Villiers J, see Record, Vol.6, p.494 - 622, at 617 - 622)


LISTNUM Legal \l 1
 

This background is not intended to be a detailed exposition of all the facts.  These are pertinently captured in the judgment of the SCA and the attention of this Honourable Court is respectfully invited to paragraphs 1 to 19 of the said judgment.

(Record, Vol.8, p.656 - 667)

CONSTITUTIONAL MATTERS RAISED

LISTNUM Legal \l 1
 

The following constitutional matters are raised:

1 whether the constitutional rights of the Respondent entrenched in Sections 7(2), 9(1), 9(2) and 25(1) of the Constitution were breached by the State;

1 whether the constitutional rights of the illegal occupiers entrenched in Section 26(1) of the Constitution were breached by the State;

1 whether appropriate relief (in terms of Section 38 of the Constitution) should be granted.

BREACH OF SECTIONS 7(2), 9(1), 9(2), 25(1) AND 26(1) OF THE CONSTITUTION:

LISTNUM Legal \l 1
 

Section 26(3) of the Constitution and Section 8(1) of PIE prohibits eviction without a court order.  


LISTNUM Legal \l 1
 

Section 4 of PIE prescribes an elaborate procedure for the application for eviction orders, especially in regards to notice of no less than 14 (fourteen) days of the appli​cation to the illegal occupiers.


LISTNUM Legal \l 1
 

However, in terms of Section 5 a procedure is prescribed in terms whereof the owner of land may institute urgent proceedings for the eviction of unlawful occupiers of that land pending the outcome of proceedings for a final order.  In terms of this procedure the notice period of at least 14 days is dispensed with and the period of notice is left in the sole discretion of the Court.


LISTNUM Legal \l 1
 

The Respondent neglected to obtain an eviction order until 18 October 2000 when application was launched in the WLD and an order obtained on 12 April 2001 as pointed out above.


LISTNUM Legal \l 1
 

In this regard, the following should be pointed out:

1 the Respondent timeously became aware of the illegal occupation of its land;

1 the Respondent was already, during the early stages of the illegal occupation of its land, represented by an attorney;

1 on 19 May 2000 the Respondent was alerted to the provisions of PIE by the Benoni City Council;

1 as owner of the land in question and in terms of the provisions of Sections 4 and 5 of PIE the Respondent was entitled to protect its property and to vindicate it from the illegal occupiers by means of urgent court proceedings for eviction;

1 the Respondent, whilst being represented by an attorney, deliberately decided not to avail itself of the opportunity (and right) to vindicate its property by means of urgent court proceedings for eviction;

1 the Respondent, instead of doing so, shifted the responsibility to protect and vindicate its property to the Benoni City Council and to members of the South African Police Service;

1 it was only after the lapse of a period of 5 months and after the situation had deteriorated to such an extent that the eviction process would become extremely expensive, that the Respondent decided to launch an application in the WLD for the eviction of the unlawful occupiers.


LISTNUM Legal \l 1
 

Therefore, if the Respondent acted properly during May 2000 to protect and vindicate its property by initiating urgent court proceedings for eviction, the eviction process would have been much cheaper and from a practical viewpoint, possible to execute.  As there were only approximately 50 structures on the Respondent’s property during May 2000 the costs of the execution process would have been approximately R14 000.00 (50 x R280.00 per dwelling excluding VAT).

(Record, Vol.1, p.13, par.17(b) and p.97)


LISTNUM Legal \l 1
 

Had the Respondent applied for an order on the day it became aware of the illegal occupation, only approximately 400 people had to be given access to adequate housing.  The Respondent does not assert and there was no evidence, that the 400 individuals could not have been accommodated elsewhere. 


LISTNUM Legal \l 1
 

This being so, the finding that the State infringed the rights of the Respondent, which are entrenched in Sections 7(2), 9(1) and (2) and 25(1) is accordingly with respect incorrect.


LISTNUM Legal \l 1
 

Section 25(1) and (2) protects individuals against arbitrary deprivation of property and uncompensated expropriation of property.  Only the State is capable of depriving people of property, while expropriation means the compulsory taking over of property by the State.  This is so, because there can be no point in saying that an individual has a duty not to deprive another individual of property arbitrarily, or not to expropriate their property without compensation.

(See: The Bill of Rights Handbook, Johan de Waal Et All, 4th Ed, p.412, par.25.3(a))


LISTNUM Legal \l 1
 

In Phoebus Apollo Aviation CC v Minister of Safety & Security 2003 (2) SA 34 CC at 36, par.4 it was held that the provisions of the property clause: 
“... are aimed at protecting private property rights against governmental action and are quite irrelevant here where the Appellant was originally deprived of its property by robbers”.

(See also in this regard: A Commentary of the South African Bill of Rights, Devenish, p.346 - 347, par.5 and the reference to “Police powers” and Fundamental Rights in the Constitution : Commentary and Cases, Davis, Cheadle & Haysom, p.254)


LISTNUM Legal \l 1
 

It is therefore respectfully submitted that Section 25(1) does not apply to private conduct (that is not authorised by law) and that it has no horizontal application.  Therefore, the provisions of Section 7(2), 9(1) and (2), and 25(1) are not applicable, insofar as a duty is imposed on the State, to the illegal conduct of private individuals.


LISTNUM Legal \l 1
 

As already pointed out above, if the Respondent acted promptly to protect and vindicate its property during May 2000, the execution process, in all probability, would have been successful.  The execution of an eviction order is one of the stages in civil proceedings  regulated by private law.  Eviction proceedings are civil in nature.  The writ of execution is a form of process in aid to ensure a court order to vindicate the property rights of the successful litigant.  This all form part of the machinery for the administration of justice.


LISTNUM Legal \l 1
 

The executive has no interest in the eviction proceedings, nor in subsequent steps to enforce the eviction or to execute the writ of execution.  The interest of the executive is indirect and general in nature, namely:

“To oil the statutory machinery constructed for the proper administration.”

(See: 
De Lange v Smuts N.O. & Another 1998 (3) SA 785 CC at par.116E)


LISTNUM Legal \l 1
 

This obligation is fulfilled by means of providing mechanisms such as the Courts and a legal system in general and specific laws which are enacted to enforce people’s common law rights.  One of these laws are for instance the Prevention of Illegal Eviction from and Unlawful Occupation of Land Act, 19 of 1998 and more specifically Sections 4 and 5 thereof.


LISTNUM Legal \l 1
 

The legal rules regulating the execution of court orders fall into this framework.  The obligation of the executive is to establish the statutory framework so that it is at the disposal of parties desirous of engaging these mechanisms.  It has no obligation or power to operate the machinery for the administration of justice itself.  That falls into the preserve of the Judiciary, a different arm of Government.

(Cf: 
De Lange v Smuts N.O. & Another, supra, par.44)


LISTNUM Legal \l 1
 

The function of the executive can be summarised as the formulation of policy and the implementation of law.  Policy is formulated by the high-policy making organs of the Executive, in effect the Cabinet headed by the President.  The legislature gives effect to this policy by enacting legislation.  These laws are implemented and the formulated policy administered by public administration, i.e. those organs and functionaries of the Executive, including Government Departments, charged with these day-to-day tasks.

(See: 
President of the Republic of South Africa v South African Rugby Football Union 2000 (1) SA 1 CC, par.138, 139 and 142)


LISTNUM Legal \l 1
 

It is a fundamental principle of constitutional law that exercise of public power is only legitimate when it is done lawfully.  Accordingly, the Executive “... in every sphere ... may exercise no power and perform no function beyond that conferred upon them by law.”  Any other act would be ultra vires and of no force and effect.

(See:
Fedsure Life Assurance v Greater Johannesburg TMC 1999 (1) SA 374 CC, par.56 and 58)


LISTNUM Legal \l 1
 

In order to ensure that the doctrine of separation of powers is not violated, it is important that there is no “unwarrantable intrusion” by one sphere into another.  For, otherwise, the rule of law is subverted. 

(Cf: 
Pharmaceutical Manufacturers of SA : In re Ex parte president of the RSA 2000 (2) SA 674 CC at par.72)


LISTNUM Legal \l 1
 

In this regard it is also submitted that the State did not violate any property rights of the Respondent.  The State was not acting in breach of the provisions of Section 25(1), read with Section 7(2), 9(1) and (2) of the Constitution.

APPROPRIATE RELIEF AND CONSTITUTIONAL DAMAGES:

LISTNUM Legal \l 1
 

In terms of Section 38 a competent Court may grant appropriate relief, including a declaration of rights, where it is alleged that a right in the Bill of Rights has been infringed or threatened.


LISTNUM Legal \l 1
 

In terms of Section 172(1)(a) and (b) a Court may declare that conduct which is inconsistent with a right mentioned in Section 25, is invalid to the extent of its incon​sistency.


LISTNUM Legal \l 1
 

Appropriate relief will therefore in essence be relief that is required to protect and enforce the Constitution.  Depending on the circumstances of each particular case, the relief may be a declaration of rights, an interdict or a mandamus or such other relief as may be required to ensure that the rights enshrined in the Constitution are protected and enforced.

(See:
Fose v Minister of Safety & Security (1997) 7 BCLR 851 CC, par.19)


LISTNUM Legal \l 1
 

The illegal occupiers, and not the State, violated the Respondent’s proprietary rights.  As already pointed out above, Section 25(1) should be interpreted to mean that individuals are protected against actions by the State and not against private indivi​duals.  If a person’s proprietary rights are violated by private individuals, the provisions of Section 25(1) are not applicable and therefore no appropriate relief should be considered or granted against the State.


LISTNUM Legal \l 1
 

Moreover, in compliance with the constitutional mandate a number of laws have been passed and existing laws appropriately amended in order to address the provisions of Section 26(1) and (2).  The following are examples of legislation that all facilitates the process of land reform, namely:

1 Interim Protection of Informal Land Rights Act, 31 of 1996;

1 Distribution and Transfer of Certain State Land Act, 119 of 1993;

1 Extension of Security of Tenure Act, 62 of 1997;

1 Land Reform (Labour Tenants) Act, 3 of 1996;

1 Provision of Land and Assistance Act, 126 of 1993;

1 Development Facilitation Act, 67 of 1995;

1 Prevention of Illegal Eviction from and Unlawful Occupation of Land Act, 19 of 1998.

(Record, Vol.3, p.295, par.8)


LISTNUM Legal \l 1
 

The existing legislative framework illustrates that the Government has adopted a systematic, coherent and rational approach to land reform which in particular takes into account due process of law with regard to the acquisition of land for purposes of reform.  The present policy and program of land form have been developed over a considerable period of time through various participatory and consultative processes.  This in fact preceded the installation of the democratic Government in 1994 and entailed, for example, a national conference on land involving all the stakeholders aimed at developing a land policy for new Government and various consultations with non-governmental organisations and other structures.  

(Record, Vol.3, p.296, par.9)


LISTNUM Legal \l 1
 

The Respondent is neither in a deadlock, nor emergency situation as alleged.  As already pointed out above, if the Respondent acted promptly to protect and vindicate its property during May 2000, the execution process, in all probability, would have been successful.  This applies in general to all judgment creditors in the position of the Respondent.  


LISTNUM Legal \l 1
 

The Executive Director : Housing at the Benoni City Council also pointed out that it is extremely difficult to effectively deal with unlawful occupation of land, unless private land owners also give their co-operation and accept associated responsibilities.  The local authority has created mechanisms to monitor the situation and to take action to alert private owners timeously in order for them to take appropriate action.  The local authority has taken the initiative to establish a land invasion monitoring unit and should private land owners co-operate, no large scale of occupation would occur within the area of the municipality.

(Record, Vol.3, p.320, par.5.5)


LISTNUM Legal \l 1
 

He further pointed out that the informal settlement in question has been identified and included in the overall planning of the local authority.  The proposed project is also reflected on the 2002/2003 budget of the Gauteng Housing Department for a feasibility study.

(Record, Vol. 3, p.326, par.15.3)


LISTNUM Legal \l 1
 

To prioritise this project, which is a relatively new one, at the expense of the existing and well published priorities of the local authority, would clearly be a recipe for disaster.  Should the view be spawned that unlawful occupations are compensated with the expedited allocation of land and housing, the entire program of land reform and housing would collapse.

(Record, Vol.3, p.330, par.20.3)


LISTNUM Legal \l 1
 

Under all these circumstances it cannot be contended that the Constitution places a legal obligation or duty on the State to come to the assistance of the Respondent.


LISTNUM Legal \l 1
 

It is further submitted that ordinary (that is non-constitutional) legal remedies should first be exhausted before constitutional relief may be sought.  This is so where the principles of ordinary law are well developed and flexible, such as in most areas of private law.  A remedy in terms of private law was available to the Respondent (an urgent application for the eviction of the illegal occupiers in terms of Section 5 of PIE).

(See:
The Bill of Rights Handbook, 4th Ed, supra, p.167 & 168)


LISTNUM Legal \l 1
 

Even if it is found that the State infringed the constitutional rights of the Respondent (especially Section 25(1)), then it is submitted that relief in the form of damages should not have been granted.


LISTNUM Legal \l 1
 

In cases where the violation of a constitutional right entails the commission of a delict, a claim for delictual damages in terms of the common law will be available.  A claim for damages in addition to those available under the law of delict does not automatically flow from a breach of constitutional rights.  Even in circumstances where delictual damages are not available, constitutional damages should not necessarily be awarded for a violation of human rights.

(See: 
Fose v Minister of Safety & Security, supra, par.68)


LISTNUM Legal \l 1
 

It is respectfully submitted that, in this regard, the following considerations should be taken into account:

1 whether the nature of the relief (constitutional damages) was sought or fore​shadowed in the papers;

1 whether or not the State has substantially complied with its constitutional obligations with regard to reasonable legislative and other measures within its available resources;

1 whether the conduct of State officials was a direct or indirect violation of human rights;

1 whether the complainant (the Respondent) is also to be blamed, even in a limited sense, where the violation of human rights is of a delictual nature (appor​tionment of damages);

1 whether or not under the circumstances there is room for deriving a claim for damages directly from the constitution.


LISTNUM Legal \l 1
 

It is respectfully submitted that constitutional damages are inappropriate for the following reasons:

1 the illegal occupiers violated the rights of the Respondent;

1 the State did not violate the rights of the Respondent;

1 the State has substantially complied with its constitutional obligations by facili​tating land reform as set out above;

1 the State’s resources must be expended in such a manner that illegal occupa​tions are not condoned by rewarding the conduct in providing access to housing  on a preferential basis;

1 the State has incurred constitutional obligations of recent times only and the RSA is a relatively young constitutional state;

1 the Respondent at no stage sought compensation for the alleged infringement of its constitutional rights, neither was the nature of such relief (constitutional damages) foreshadowed in the papers.


LISTNUM Legal \l 1
 

It is therefore submitted that the Respondent’s application should have been dismissed with costs, including the costs attendant upon the employment of two counsel.  The Applicants therefore seek a variation of the judgment and order as follows:

1 that the Respondent’s application is dismissed with costs, including the costs attendant upon the employment of two counsel; and

1 the Respondent is ordered to pay the costs of the appeal.

SIGNED at PRETORIA on the        day of SEPTEMBER 2004

DS FOURIE SC 

________________________

SK HASSIM

COUNSEL FOR APPLICANTS

BvR/DF


