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WRITTEN ARGUMENT OF AGRI SA AS AMICUS CURIAE

listnum "WP List 1" \l 1.

listnum "WP List 1" \l 2Agri SA as amicus curiae abides by the decision of the honourable court with respect to the application for leave to appeal and, if successful, the decision of the honourable court with respect to the appeal, but renders its assistance to the court on the basis that the judgment and orders of the supreme court of appeal was correct in all respects.

listnum "WP List 1" \l 2The court a quo, however, made a cost order in favour of the amicus curiae as follows:

"7.Die 1ste, 2de, 3de en 5de respondente word gelas om gesamentlik en afsonderlik die amicus curiae se koste te betaal met betrekking tot die aansoek om deur​haling insluitend die koste van twee advokate."

This order of the court a quo was not disturbed by the supreme court of appeal.  Inasmuch as the application for leave to appeal serving before this court seeks to disturb that order of the court a quo, the amicus curiae submits that the application for leave to appeal should be disallowed.

listnum "WP List 1" \l 2For the sake of convenience the parties herein and in the other courts will be referred to by name or acronym.

listnum "WP List 1" \l 2After having analyzed the heads of argument of the President and Minister as well as those of Modderklip, the amicus curiae will seek to render assistance to the court particularly as far as the analysis of the duties created by section 7(2) of the Constitution and the background thereto, is concerned.  It is submitted that the duties of the state with respect to the fundamental rights of the unlawful occupiers and of Modderklip, the non-performance thereof and the consequences of such non-performance, form the basis upon which the problems at hand should be analyzed.


listnum "WP List 1" \l 1.

INTRODUCTION:

listnum "WP List 1" \l 2Section 7(2) of the Constitution of the Republic of South Africa 108 of 1996 ["the Constitution"] expressly imposes the duty on the state to "respect, protect, promote and fulfil the rights in the Bill of Rights".

listnum "WP List 1" \l 2De Vos
 states that this wording follows internationally accepted ideas of the various obligations engendered by rights first pinpointed by Henry Shue
 who indicated that all rights - both civil and political and social and economic rights - generate at least four kinds of duties for a state which undertakes to adhere to a rights regime, namely the duty to respect, protect, promote, and fulfil these rights.

listnum "WP List 1" \l 2In order to fully understand the meaning of this phrase in the South African Constitution, the theory of Shue which forms the philosophical basis for the development of the duty approach found in section 7(2) of the Constitution is instructive.  His theory has been accepted and further extended in the subsequent development of International Human Rights law.  We submit that without closer analysis of the context and inter-relationship between the duties set out in section 7(2) of the Constitution an important structural dimension which pervades the Constitution may be lost.


listnum "WP List 1" \l 1.

THE THEORETICAL DUTY ANALYSIS OF SHUE:

listnum "WP List 1" \l 2The theory of Shue was developed in reaction to United States foreign policy and in answer to mainly North Atlantic academics who drew a sharp distinction between civil and political rights on the one hand and economic, social and cultural rights on the other hand.

listnum "WP List 1" \l 2Shue shows that at least one small set of what are normally classified as economic rights, belongs amongst the rights with the highest priority.
   He focuses primarily on "subsistence rights" or minimal economic security i.e. rights to unpolluted air, unpolluted water, adequate food, adequate clothing, adequate shelter and minimal preventive public health care.  He defines "basic rights" as rights which are indispensable pre-requisites for the enjoyment of other rights.  He views subsistence rights as basic rights.

listnum "WP List 1" \l 2In this context, he develops his basic theses that all subsistence rights involve "threefold correlative duties" i.e. that they can be fully accounted for only by means of admitting the existence of three kinds of correlated duties (discussed more fully below).  However, without analysing all other basic rights in depth, he ventures that any right not involving the threefold duties will be an exceptional case.

listnum "WP List 1" \l 2As appears clearly from the text of section 7(2), a choice was made in the 1996 Constitution to impose the obligations in section 7(2) in respect of all the rights in the Bill of Rights.  Duties have thus been accepted and applied not only in respect of subsistence rights or even basic rights as described by Shue, but in respect of all rights in chapter 2 of the Con​stitution.

listnum "WP List 1" \l 2Shue commences the argument by refuting the widely accepted and simple dichotomy between civil and political rights on the one hand and eco​nomic, social and cultural rights on the other and shows that it is misleading in several respects.

listnum "WP List 1" \l 2After defining and discussing moral rights and basic rights, which aspect need not be further elaborated upon, he turns to duties
:

"What is universal, however, is the duty to make and keep effective arrangements, and my later threefold analysis of correlative duties will suggest that these arrangements must serve at least the functions of avoiding depriving people of the substances of their rights, protecting them against deprivation, and aiding them if they are nevertheless deprived of rights.  What I am now calling the duty to develop and preserve effective institutions for the fulfilment of rights is a summary of much what is involved in performing all three of the duties corre​lative to typical rights ..."


[Our emphasis]

listnum "WP List 1" \l 2Dealing with the duty side of the coin, Shue refutes
 another widely held assumption or assertion that rights are to be classified either as negative rights or positive rights and that priority is to be assigned to negative rights over positive rights.

listnum "WP List 1" \l 2The useful distinction, he states, are between duties and there are no one-to-one pairings between kinds of duties and kinds of rights.  "The complete fulfilment of each kind of right involves the performance of multiple kinds of duties." This conceptual change has been accepted by the South African Constitution.

listnum "WP List 1" \l 2Correlative duties are discussed in detail in chapter 2 of Shue's work.  The structure of his tripartite typology of duties may be summarised as fol​lows:

listnum "WP List 1" \l 3As stated above, the theory does not accept as point of departure the usual assumption that for every right there is a single corre​lative duty and suggests instead that for every basic right there are three types of duties.

listnum "WP List 1" \l 3All of these duties must be performed if the basic right is to be fully honoured or fulfilled but not all of which must necessarily be performed by the same institutions or individuals.  In fact, the author states that it is impossible for any basic right - however negative it has come to seem - to be fully guaranteed unless all three types of duties are fulfilled.

listnum "WP List 1" \l 3With every basic right, three types of duties correlate:

- duties to avoid depriving;

- duties to protect from deprivation; and

-duties to aid the deprived.

listnum "WP List 1" \l 2Duties to avoid depriving:

The first type of duty is the most "negative" or passive duty:  a duty simply not to take actions which deprive others of their rights.  The author views this duty as a duty of everyone.

listnum "WP List 1" \l 2Duties to protect from deprivation:

listnum "WP List 1" \l 3The primary bearer of the duty to protect is the government as it is "a central function of government to prevent irreparable harm from being inflicted upon some members of society by other individual members, by institutions or by interactions of the two".

listnum "WP List 1" \l 3The author states that if everyone could be counted on to fulfil duties to avoid, duties to protect would be unnecessary.  How​ever, it is clearly necessary that someone has the duty of enforcing the duty to avoid.  The first leg of the duty to protect is in part a secondary duty of enforcing the primary duty of avoiding infringement of people's rights.

listnum "WP List 1" \l 3With regard to the second leg of this duty it is explained that in some cases harm caused may be intentional and in other cases completely unintended.  The deprivations in question may also be the product of the joint effect of individual actions and social institutions not one of which by itself caused the harm.  He points out that it does not follow that no one is responsible.  What does follow is that the distinction between duties to avoid and duties to protect blurs considerably in concrete reality.  This however, also means that duties to protect are not simply se​conda​ry duties to enforce the duty to avoid.  Duties to protect also encompass the design of social institutions that do not leave individuals alone with the duty to avoid, the fulfilment of which would necessitate superhuman qualities.  In such cases, where individual restraint would be too much to ask for, the second leg of the duty to protect includes the design of laws and institutions which avoid reliance upon unreasonable levels of individual self-control.

listnum "WP List 1" \l 3In summary, the author describes the duty to protect as follows
:

"... the duty to protect ought not to be understood only in terms of maintenance of law enforcement, regulatory, and other closely related agencies.  A major and more constructive part of the duty to protect is the duty to design social institutions that do not exceed the capacity of individuals and organisations, including private and public corporations, to restrain themselves.  Not only the kinds of acute threats of deprivations that the police can prevent, but the kinds of chronic threats that require imaginative legislation and, sometimes, long term plan​ning fall under the duty to protect."

listnum "WP List 1" \l 3Where supplies of necessities of life or of resources are scarce, duties to avoid and duties to protect take on increased impor​tance.

listnum "WP List 1" \l 2Duties to aid the deprived:

Duties to aid are divided into three sub-categories.  What they have in common is the requirement that resources be transferred to those who cannot provide for themselves.

listnum "WP List 1" \l 3First are duties to aid that are attached to certain roles or relationships and which therefore rest upon only those who are in a particular role or relationship and borne toward only those other persons directly involved.

listnum "WP List 1" \l 3In the second case, the deprivation is the result of failures to fulfil duties to avoid depriving and duties to protect from de​privation.  He formulates it thus in the context of subsistence rights: 

"... some people have acted in such a way as to elimi​nate the last available means of subsistence for other people and the responsible government has failed to protect the victims.  Thus, the need for assistance is the result of a prior twofold failure to perform duties, and the victims have been harmed by both actions and omissions of actions of other people".

listnum "WP List 1" \l 3In the third case, the deprivation is not the result of failures in duty and in this sense the deprivation is "natural" i.e., the deprivation  suffered is not a case of harm primarily caused by other people.

listnum "WP List 1" \l 2To summarize, the fulfilment of a basic right involves at least the follow​ing kinds of duties:

"I To avoid depriving.

II To protect from deprivation 

1 by enforcing duty I;  and

2 by designing institutions that avoid the creation of strong incentives to violate duty

I.

III To aid the deprived

1who are one's special responsibility,

2who are victims of social failures in the performance of duties I, II-1 and II-2; and

3 who are victims of natural disasters."

listnum "WP List 1" \l 2The systematic interdependence of duties
:

listnum "WP List 1" \l 3Fulfilment of a basic right requires performance by some individuals or institutions of each of these three general kinds of correlative duties.

listnum "WP List 1" \l 3The author states that duties to avoid depriving possibly come closest to failing to be essential because duties to protect provide for the enforcement of duties to avoid.

listnum "WP List 1" \l 3Strictly speaking, it is essential for the guarantee of any right that only the one or the other of the duties to avoid or to protect be completely fulfilled but, states Shue, for all practical purposes it is essential to insist upon the fulfilment of both.  This is so because complete reliance on only one of them is probably not feasible and, in the case of duties to protect, almost certainly not desirable.

listnum "WP List 1" \l 3Nevertheless, the duties to aid, states Shue, often have the highest urgency because they are often owed to persons who are suffering consequences of failures to fulfil both the duties to avoid and duties to protect, that is, they are duties of type III-2 above.  He points out that this greater urgency does not mean that the duty to aid is more compelling than the first two types of duty.  Indeed, it is specifically against the duties to aid that complaints that the correlative duties accompanying subsistence rights are too burdensome may seem most plausible.  In this regard he then emphasizes that -

"It is important to notice that to the extent that duties to avoid and to protect are fulfilled, duties to assist will be less burdensome. If the fulfilment of duties to protect is sufficiently inadequate, duties to assist may be so overwhelming and may seem un​rea​lis​ti​cally great, as they do today to many people."


listnum "WP List 1" \l 1.

INTERNATIONAL ACCEPTANCE OF THE THEORY OF VARIOUS

DUTIES:

The idea of various obligations, entailing a combination of negative and positive duties, came to be internationally accepted.

listnum "WP List 1" \l 2The work of Eide:

listnum "WP List 1" \l 3Eide
 simply accepts that "rights require correlative duties".  Although these are not spelled out in great detail in the main human rights instruments, they are gradually clarified through additional, more specific instruments and through the practise of monitoring bodies.  Processes are still at an early stage at the international level, but an inventory of the obligations contained in the many specific international instruments now adopted would show that a wide range of concrete obligations have already been undertaken and that the treaty bodies are also contributing to the clarification of the obligations.

listnum "WP List 1" \l 3Dealing with state obligations under international law, he shows that it is fundamental to a realistic understanding of state obligations that the individual is the active subject of all economic and social development.  The individual is expected, whenever possible through his or her own efforts and by use of own resources, to find ways to ensure the satisfaction of his or her own needs individually or in association with others
.

listnum "WP List 1" \l 3States must, at the primary level, respect the resources owned by the individual to satisfy his or her own socio-economic needs.

listnum "WP List 1" \l 3State obligations consist, at a secondary level of protection.  This protective function of the state is the most important aspect of state obligations also with regard to economic, social and cultural rights and it is similar to the role of the state as protector of civil and political rights.

listnum "WP List 1" \l 3At the tertiary level, the state has the obligation to assist and to fulfil the economic, social and cultural rights of everyone.  The obligation to assist takes many forms, some of which are spelled out in the relevant instruments.

listnum "WP List 1" \l 3He acknowledges that both in the case of civil rights and economic rights the said state obligations are required at all levels - also the obligation to provide direct assistance when there is a need for it.

listnum "WP List 1" \l 2African Commission on Human and People's Rights:

listnum "WP List 1" \l 3Article 1 of the African Charter reads:

"The Member States of the Organization of African Unity parties to the present Charter shall recognize the rights, duties and freedoms enshrined in this Charter and shall undertake to adopt legislative and other measures to give effect to them."

listnum "WP List 1" \l 3Union de Jeunes Avocats v Chad
 

In this decision, the obligation in article 1 that States "... shall undertake to adopt legislative and other measures to give effect to them" was explained as follows:
 

"In other words, if a state neglects to ensure the rights in the African Charter this can constitute a violation, even if the state or its agents are not the immediate cause of the violation."

listnum "WP List 1" \l 3The Social and Economic Rights Action Centre and the Centre of Economic and Social Rights v Nigeria:

Before dealing with the merits the Commission set out what is generally expected of a government under the African Charter and more specifically vis-a-vis the rights themselves.  It stated that:

"Internationally accepted ideas of the various obligations engendered by human rights indicate that all rights - both civil and political rights and social and economic - generate at least four levels of duties for a State that undertakes to adhere to a rights regime, namely the duty to respect, protect, promote, and fulfil these rights.  These obligations universally apply to all rights and entail a combination of negative and positive duties.  As a human right instrument, the African Charter is not alien to these concepts and the order in which they are dealt with here is chosen as a matter of convenience and in no way should it imply the priority accorded to them.  Each layer of obligation is equally relevant to the rights in question."

The Commission confirmed
 the obligations of the state at primary, secondary and tertiary level as described by Eide. Indeed, the abovementioned work of Eide is cited in the judgment as authority in this regard. As the formulation of the Commission coincides exactly with the wording of section 7(2), the Commission's formulation of the fourfold obligations of the States is quoted in full. The Commission stated the following: 

"45.At a primary level, the obligation to respect entails that the State should refrain from interfering in the enjoyment of all fundamental rights;  it should respect rights-holders, their freedoms, autonomy, resources, and liberty of their actions.  With respect to socio-economic rights, this means that the State is obliged to respect the free use of resources owned or at the disposal of the individual alone or in any form of association with others, including the household or the family, for the purpose of rights-related needs.  And with regard to a collective group, the resources belonging to it should be respected, as it has to use the same resources to satisfy its needs.

46.At a secondary level, the State is obliged to protect right-holders against other subjects by legislation and provision of effective remedies.  This obligation requires the State to take measures to protect beneficiaries of the protected rights against political, economic and social interferences.  Protection generally entails the creation and maintenance of an atmosphere or framework by an effective interplay of laws and regulations so that individuals will be able to freely realize their rights and freedoms.  This is very much intertwined with the tertiary obligation of the State to promote the enjoyment of all human rights.  The State should make sure that individuals are able to exercise their rights and freedoms, for example, by promoting tolerance, raising awareness, and even building infrastructures.

47.The last layer of obligation requires the State to fulfil the rights and freedoms it freely undertook under the various human rights regimes.  It is more of a positive expectation on the part of the State to move its machinery towards the actual realization of the rights.  This is also very much intertwined with the duty to promote mentioned in the preceding paragraph.  It could consist in the direct provision of basic needs such as food or resources that can be used for food [direct food aid or social security].

48.Thus States are generally burdened with the above set of duties when they commit themselves under human rights instruments.  Emphasizing the all embracing nature of their obligations, the International Covenant on Economic, Social, and Cultural Rights, for instance, under Article 2(1), stipulates exemplarily that States 'undertake to take steps ... by all appropriate means, including particularly the adoption of legislative measures.'  Depending on the type of rights under consideration, the level of emphasis in the application of these duties varies.  But sometimes, the need to meaning​fully enjoy some of the rights demands a concerted action from the State in terms of more than one of the said duties.  ... ."


[Our emphasis]

The Commission expressly recognized
 that governments have a duty to protect their citizens, not only through appropriate legislation and effective enforcement but also by protecting them from damaging acts which may be perpetrated by private parties, with reference to Union des Jeunes Avocats/Chad.  This duty calls for positive action on the part of governments in fulfilling their obligation under human rights instruments.  It was held that the practice before other tribunals enhances this requirement, with specific reference to the case of Velàsquez Rodriguez v Honduras.  The latter judgment, which is discussed below, held that when a state allows private persons to act freely and with impunity to the detriment of the rights recognised, it would be in clear violation of its obligations to protect the human rights of the citizens.

listnum "WP List 1" \l 2Inter-American Court of Human Rights:

Velàsquez Rodriguez v Honduras

listnum "WP List 1" \l 3Article 1(1) of the American Convention provides that

"The States Parties to this Convention undertake to respect the rights and freedoms recognized herein and to ensure to all persons subject to their jurisdiction the free and full exercise of those rights and freedoms ... ."

listnum "WP List 1" \l 3The Inter-American Court of Human Rights stated
 that this article in effect charges the States Parties with the "fundamental duty to respect and guarantee the rights recognized in the Convention".  

listnum "WP List 1" \l 3The court describes
 as the "first obligation" assumed by the States Parties under article 1(1) the duty "to respect the rights and freedoms".  This duty acts as a restriction of the exercise of state power.  

listnum "WP List 1" \l 3The "second obligation"
 of the States Parties is to "ensure" the free and full exercise of the rights recognized by the Convention.  This obligation implies the duty of the States Parties to organize the governmental apparatus and, in general, all the structures through which public power is exercised, so that they are capable of juridically ensuring the free and full enjoyment of human rights.  The consequence of this obligation is described by the judgment as the threefold duties of the State to (a) prevent, (b) investigate and (c) punish any violation of the rights recognized by the Convention and, moreover, if possible attempt to restore the right violated and provide compensation as warranted for damages resulting from the violation.

It is pointed out
 that the obligation to ensure the free and full exercise of human rights is not fulfilled by the existence of a legal system designed to make it possible to comply with this obligation - it also requires the government to conduct itself so as to effectively ensure the free and full exercise of human rights.  

listnum "WP List 1" \l 4The duty to prevent
 implies that the State has a legal duty to take reasonable steps to prevent human rights violations and to use the means at its disposal to carry out a serious investigation of violations committed within its jurisdiction, to identify those responsible, to impose the appropriate punishment and to ensure the victim adequate compensation.

This duty to prevent
 includes all those means of a legal, political, administrative and cultural nature that promote the protection of human rights and to ensure that any violations are considered and treated as illegal acts which, as such, may lead to the punishment of those responsible and the obligation to indemnify the victims for damages.  

listnum "WP List 1" \l 4The duty to investigate implies that if the state apparatus acts in such a way that the violation goes unpunished and the victims full enjoyment of such rights is not restored as soon as possible, the state has failed to comply with its duty to ensure the free and full exercise of those rights to the persons within its jurisdiction.  The same is true when the state allows private persons or groups to act freely and with impunity to the detriment of the rights recognized by the Convention.


listnum "WP List 1" \l 1.

AN EVALUATION OF SECTION 7(2) OF THE CON​STI​TU​TION IN VIEW OF THE DUTY THEORY:

listnum "WP List 1" \l 2The South African Constitution does not accept either of the two concepts which Shue refuted at the outset in formulating his theory of various duties.

listnum "WP List 1" \l 3The Constitution in its terms and structure evidences no conceptual distinction between civil and political rights and social and economic rights:

-The Constitution includes a full range of both civil and political rights and social and economic rights; and

-There is no structural distinction between the two kinds of rights. Indeed, grouping together the socio-economic rights was specifically refrained from by the drafters.

listnum "WP List 1" \l 3There is similarly no distinction to be found between so-called "negative" and "positive" rights or duties.

listnum "WP List 1" \l 2To the contrary, the Constitution expressly accepts the following premises:

listnum "WP List 1" \l 3The duties to respect, protect, promote and fulfil the rights in the Bill of Rights are expressly included in section 7(2) of the Constitution;  and

listnum "WP List 1" \l 3The equivalent of Shue's premise that the state has a duty to make and keep effective arrangements to serve at least the functions of avoiding depriving people of their rights, protecting them against deprivation, and aiding them if they are nevertheless deprived of rights is to be found in section 7(2) read with section 41(1)(c) of the Constitution:

"All spheres of government and all organs of state within each sphere must (c) provide effective, transparent, accountable and coherent government for the Republic as a whole."

listnum "WP List 1" \l 2 Section 7(2) evidences the various layers of duties analyzed in the Nigeria case which interpreted the African Charter.

listnum "WP List 1" \l 2In answering the question when the state is under an obligation to act on failure or inadequacy of measures to prevent infringement or fulfilment of fundamental rights it may thus be instructive to use the concepts provided by the theory of Shue as developed by Eide and the International Tribunals mentioned above.


listnum "WP List 1" \l 1.

DISCUSSION OF DECISIONS OF THE CONSTITUTIONAL COURT DEALING WITH SECTION 7(2):

listnum "WP List 1" \l 2Section 7(2) has not received much attention from either academic writers or the courts. The Constitutional Court has applied section 7(2) in a number of cases, but has not analyzed the layers of duties in this section in the manner in which the international tribunals have done, whilst the constitutional text itself describes the various obligations in the very terms used and accepted in international human rights law.

listnum "WP List 1" \l 2An analysis of those cases show that although not yet expressly decided as such, the decisions are consistent with the theoretical exposition above in that they, at least, recognise the "positive obligation" which section 7(2) imposes on the State to 'protect, promote and  fulfil the rights in the Bill of Rights'.  It is submitted that the cases form a solid basis for the development of a fully fledged theory of different layers of obligations imposed by section 7(2), as internationally accepted.

listnum "WP List 1" \l 2 In the first group of judgments the courts recognize that section 7(2) implies positive duties in respect of all rights in the Bill of Rights including in respect of rights which have traditionally been viewed as "negative rights" with "negative duties"
:

listnum "WP List 1" \l 2In a number of judgments the positive duties of the state in the context of "socio economic rights" are recognized
:

In Government of the Republic of South Africa and Others v Grootboom and Others
 the court decided, in the context of socio-economic rights
 that "section 7(2) of the Constitution requires the State 'to respect, protect, promote and fulfil the rights in the Bill of Rights' and the courts are constitutionally bound to ensure that they are protected and fulfilled."  The question is thus not one of justiciability but of the method of enforcement in a given case.

Dealing with the duties imposed by section 26 the court stated
 in respect of the requirement that the state takes "reasonable legislative and other measures":

"Mere legislation is not enough. The State is obliged to act to achieve the intended result, and the legislative measures will invariably have to be supported by appropriate, well‑directed policies and programs implemented by the Executive. These policies and programs must be reasonable both in their conception and their implementation. The formulation of a program is only the first stage in meeting the State's obligations. The program must also be reasonably implemented. An otherwise reasonable program that is not implemented reasonably will not constitute compliance with the State's obligations
."

listnum "WP List 1" \l 2Section 7(2) was also applied in a number of cases involving the law of delict:

listnum "WP List 1" \l 3In Minister of Safety and Security v Van Duivenboden
 the court held
 that in the constitutional dispensation of this country the State is obliged by the terms of section 7 of the 1996 Constitution not only to respect but also to 'protect, promote and fulfil the rights in the Bill of Rights' and section 2 of the Constitution demands that the obligations imposed by the Constitution must be fulfilled. This was expressly distinguished from the approach of the due process clause of the United States Constitution, which has been held not to impose affirmative duties upon the State. However, the court held that -

"... in this country the  State has a positive constitutional duty to act in the protection of the rights in the Bill of Rights. The very existence of that duty necessarily implies accountability and s 41(1) furthermore provides expressly that all spheres of government and all organs of State within such sphere must provide government that is not only effective,  transparent and coherent, but also government that is accountable (which was one of the principles that was drawn from the interim Constitution)."

"[21] ... Where the conduct of the State, as represented by the persons who perform functions on its behalf, is in conflict with its constitutional duty to protect rights in the Bill of Rights, in my view, the norm of accountability must necessarily assume an important role in determining whether a legal duty ought to be recognised in any particular case. The norm of accountability, however, need not always translate constitutional duties into private law duties enforceable by an action for damages, for there will be cases in which other appropriate remedies are available for holding the State to account."

Resonant of the duty to (a) prevent, (b) investigate and (c) punish any violation of rights described in Velàsquez Rodriguez v Honduras above, the court referred to the judgment in Fose v Minister of Safety and Security
 [in relation to the interim Constitution] where it was held that

"... without effective remedies for breach [of rights entrenched in the Constitution], the values underlying and the right entrenched in the Constitution cannot properly be upheld or enhanced. Particularly in a country where so few have the means to enforce their rights through the courts, it is essential that on those occasions when the legal process does establish that an infringement of an entrenched right has occurred, it be effectively vindicated. The courts have a particular responsibility in this regard and are obliged to ''forge new tools'' and shape innovative remedies, if needs be, to achieve that goal."

listnum "WP List 1" \l 3Also in the context of the law of delict, it was held in Van Eeden v Minister of Safety and Security (Women's Legal Centre Trust, As Amicus Curiae)
 that the concept of the legal convictions of the community must now necessarily incorporate the norms, values and principles contained in the Constitution
.  It was held that section 12 (freedom and security of the person) should be read with section 7(2) of the Constitution which imposes a duty on the State to 'respect, protect, promote and fulfil the rights in the Bill of Rights'. Once again, it was emphasised that the provisions of our Constitution point in the opposite direction to the due process clause of the United States Constitution.

The court confirmed the decision in Van Duivenboden that the State has a positive constitutional duty to act in the protection of the rights in the Bill of Rights.  The court also
 confirmed the approach in Van Duivenboden to view this duty as a necessary implication of the norm of public accountability contained in section 41(1) of the Constitution.

listnum "WP List 1" \l 3In Carmichele v Minister of Safety and Security and Another
 it was added that the responsibility of the duty of the State to respect, protect, promote and fulfil these rights rests, inter alia, with the police and prosecution services.

listnum "WP List 1" \l 2In City of Cape Town v Rudolph and Others
 the court for the first time gave content to the duty to "protect" in section 7(2) with reference to the principles enunciated in international human rights law as follows:

"From what is set out above it is apparent that the State is as a matter of general constitutional principle under a duty, 'to put in place laws and to take appropriate action to protect individuals and groups against a violation of their rights by other private parties' so as to fulfil its obligation to 'protect' the right."


listnum "WP List 1" \l 1.

APPLYING THE DUTY ANALYSIS TO THE FACTS OF THIS MATTER:

listnum "WP List 1" \l 2The fact of the matter is that thousands of homeless people moved onto and took up residence on the respondent's property and in the words of the Honduras case, the state allowed these private persons to act freely and with impunity to the detriment of the rights of Modderklip, clearly in violation of the state's duty to protect the fundamental rights of Modderklip.

listnum "WP List 1" \l 2The appellants and the municipality remained apathetic in respect of the fact of this occupation and the infringement of the respondent's property rights:

listnum "WP List 1" \l 3The municipality was not prepared to buy the land which had been occupied from the respondent.  It transpired at a very late stage that it was only interested in acquiring the adjacent land, signifying the fact that the municipality was satisfied with the fact of the occupation of the respondent's land whilst it provided housing elsewhere.  Put differently, it was accepted by the municipality that the landowner had to provide the land for the housing of the occupiers.

listnum "WP List 1" \l 3The state did not and still does not want to accept any responsibility in this regard.  They sent the respondent from pillar to post whilst the police refused to take any action.

listnum "WP List 1" \l 3Even after the application had been issued and the municipality was joined as a respondent, the apathetic attitude continued.  It failed to place any facts before the court in respect of the appellants' and the municipality's performance of their duties in terms of section 26 of the Constitution.

listnum "WP List 1" \l 3The application was issued against the first to sixth respondents in the TPD on 3 September 2001.  Only on 15 January 2002 the Minister of Safety and Security and the National Commissioner of Police as well as the sheriff filed answering affidavits.

listnum "WP List 1" \l 3The Minister of Land Affairs and the Minister of Housing filed no answer.  No explanation was provided to the court with regard to the provision of alternative housing or land for the unlawful occupiers, although Van der Westhuizen on behalf of the Minister of Safety and Security and the Commissioner of Police stated that attempts had to be made to deal with the problem by way of the process of land reform and controlled resettlement of the people.  Particulars of land reform programmes, he said, and the availability of suitable land, were not within his knowledge.

listnum "WP List 1" \l 3At the first hearing of the matter on 18 September 2002 when Agri SA applied for leave to be admitted as amicus curiae, the Minister of Land Affairs eventually made an appearance and, Mayende on her behalf, requested a postponement to file an answering affidavit.
  Mayende pointed out that:

listnum "WP List 1" \l 4Eviction of the occupiers would have an effect on the functioning of the relevant public authorities:

"The people in question will have to resettle elsewhere.  This will undoubtedly involve the relevant government departments particularly land affairs and housing ... .  The matter is complex and needs proper coordination among various role players and government departments."

listnum "WP List 1" \l 4He accepted that the Minister of Land Affairs had to place a composite picture before the court in respect of the consequences of the relief which had been claimed at that stage:

"It is particularly important to ensure that effective remedies are given in the circumstances."

listnum "WP List 1" \l 3From the aforegoing it is clear that termination of the unlawful occupation, either by order of court or otherwise, was intimately linked to the performance by the state of its constitutional duties in terms of section 7(2) read with section 26 of the Constitution.

listnum "WP List 1" \l 2Section 237 of the Constitution provides that all constitutional obligations have to be performed diligently and without delay.  This section is applicable to all constitutional duties.

The constitutional duties which are relevant are those in terms of

-section 7(2) of the Constitution read with section 9 and 25 in respect of Modderklip's rights;

-section 7(2) read with section 26(2) of the Constitution in respect of the rights of the unlawful occupiers;

-section 165(4);  and

-section 41(1)(c).

listnum "WP List 1" \l 2It is quite evident in this matter that the occupiers cannot simply be removed from the respondent's land:  the matter was dealt with by Van der Westhuizen:

"Dit sal geen doel dien om die mense net eenvoudig langs die pad af te laai nie, aangesien hulle sal terugkeer vanwaar hulle verwyder is en indien dit nie gebeur nie, bestaan die gevaar dat ander omliggende eiendomme onwettig beset gaan word."

listnum "WP List 1" \l 2Section 7(2) of the Constitution imposes positive duties to act on the state in respect of its duties in terms of section 26(2) of the Constitution
:

listnum "WP List 1" \l 2It is particularly the conduct or rather omission of the state in respect of its duties in terms of section 26 of the Constitution which forms the subject of this matter since Modderklip stands powerless by reason of the state's failure to provide housing for the resettlement of the occupiers.

listnum "WP List 1" \l 3An analysis of the evidence of Potgieter and Odendaal in the judgment a quo shows that:

-There are funds available to provide housing in the area;

-There are funds available to acquire the land from Modderklip on which the occupiers are settled as a transition camp either by way of expropriation or sale;

-The municipality is satisfied to leave the occupiers on Modderklip's land whilst it takes its time to implement the identified solution - another housing scheme;

-A lacuna exists in state policy regarding unlawful immigrants and persons who do not qualify for housing subsidies;

-If politically desirable, a resettlement of the occupiers could take place quickly and the state and the municipality failed to take any steps towards resettling the occupiers whilst section 237 of the Constitution requires that constitutional duties are to be performed without delay.

listnum "WP List 1" \l 3As appears from the analysis in the court a quo, the statutory means to solve the situation on Modderklip's land indeed exist and consequently the ability to perform the constitutional duties imposed by sections 7(2), 26 and 237 and 165(4) of the Constitution without delay.

listnum "WP List 1" \l 3The failure and refusal to apply these statutory measures and to implement existing policies, have direct and serious consequences:

-Modderklip is and remains to be deprived of the enjoyment of his property rights which are occupied by the occupiers;

-It is impossible to execute the eviction order by making use of statutory execution procedures.  From this perspective it is indeed the state's own omission to act or refuse to perform its constitutional duty imposed in terms of section 7(2) read with sections 26 and 237 which prevents the state organs to perform their duties in terms of section 165(4) of the Constitution:  the mechanisms on which the appellants rely for performance of their primary duty in terms of section 165(4) are thus rendered ineffective by the state itself.

-This leaves Modderklip in the invidious position of having to carry the burden as an individual on behalf of the state in having its land used for housing for the unlawful occupiers in breach of Modderklip's right to equality guaranteed by section 9 of the Constitution - directly in consequence of the failure of the state to perform its duties in terms of section 7(2) of the Constitution.

listnum "WP List 1" \l 3As pointed out by the court a quo, the measures contemplated in section 165(4) of the Constitution includes not only measures in respect of the court but all measures which may be necessary in the circumstances to ensure the affectivity of the courts.  In this manner the measures and statutory powers which are available for performance of the appellants' constitutional duties in terms of section 7(2) read with 26 and 237 are at the same time also measures which are required in terms of section 165(4) to guarantee the effectiveness of the courts.  Section 237 thus requires that the appellants perform their constitutional duties without delay and diligently.  Only then could the rule of law apply.

listnum "WP List 1" \l 3This much is clear:  the constitutional duties of the state in respect of housing and in respect of other fundamental rights, are not isolated from each other.  Non-performance of its duties in terms of section 26 read with 7(2) causes serious consequences in respect of

-the rule of law;

-the violation of the fundamental right to equality in terms of section 9 of the Constitution;

-the violation of the fundamental right to property of Modderklip which is infringed as a result of the state's omission to act, by the state itself;

-the fact that court orders are rendered ineffective and powerless;  and

-the fulfilment of the state's duties in terms of section 165(4) of the Constitution.

listnum "WP List 1" \l 3The appellants denied and keeps on denying that central to the problem identified by Van der Westhuizen and Mayende is that the occupiers will have to be resettled by way of coordinated steps of a number of state organs.

listnum "WP List 1" \l 3Consonant with international law and the Constitution the state is duty bound to act in terms of section 7(2) to fulfil the fundamental rights of Modderklip in terms of sections 9 and 25 of the Constitution, after its failure to protect the said rights, by extending aid to Modderklip as well as to the occupiers.


listnum "WP List 1" \l 1.

It remains to deal briefly with the arguments raised on behalf of the appellants:

listnum "WP List 1" \l 2The argument that the matter is a mere civil dispute between Modderklip and the occupiers in which the state has no interest is cynical and unconstitutional.

listnum "WP List 1" \l 3In reality it is a constitutional dispute where the unlawfulness of the actions of the occupiers is the foundation for the enquiry and not its subject matter.

listnum "WP List 1" \l 3As set out above, it is accepted in international law that the state also has a duty to protect an individual from deprivation of his fundamental rights by others.  It is respectfully submitted that section 7(2) of the Constitution imposes a similar duty on the state to protect Modderklip by enforcing on the occupiers the duty to avoid depriving Modderklip from its property rights and, furthermore, to create and maintain institutions and the like.

listnum "WP List 1" \l 3Where there is a failure of this duty to protect, as happened in the present case, the duty to aid which, in our respectful submission is the equivalent of the duty to promote in our Constitution, requires the state to urgently provide housing to the occupiers in order to end the infringement of Modderklip's right to equality and the deprivation of its property rights.

listnum "WP List 1" \l 3As correctly found by the supreme court of appeal, the occupation cannot be terminated overnight and the award of constitutional damages in favour of Modderklip is the only effective and equitable interim remedy until the state complies with its duty to supply alternative accommodation.

listnum "WP List 1" \l 2The appellants also argue that the state has performed its duties by providing the statutory framework within which the respondent can help itself.  This argument too, has been refuted by Shue.  As discussed above, the state has different kinds of duties which duties do not only involve the primary duty to put in place the necessary institutions and statutory measures for Modderklip to protect its own property.  In the present circumstances where it is abundantly clear that Modderklip stands powerless to end the situation by using available statutory and procedural mechanisms, this is clearly a matter which fall within the description of category III-2 described by Shue above.

Indeed, the argument by the state that it has performed its duties by providing the statutory framework and nothing more, is in the circum​stances an admission of contravention of its duty to aid Modderklip and the occupiers in fulfilment of their respective fundamental rights.  The breach of this constitutional duty mandated by section 7(2) gave rise to the order for constitutional damages which is the only effective and equitable relief in the circumstances.  Without such an order the values underlying and the rights entrenched in the Constitution cannot properly be upheld or enhanced in the circumstances.

listnum "WP List 1" \l 2The appellants argue that Modderklip brought the situation upon itself by not launching an urgent application earlier and when the situation on its land was still controllable.  It is argued that the failure to timeously take action landed it in the position in which it now finds itself.

In this regard the facts speak for themselves.  It is simply not true that Modderklip remained passive:

listnum "WP List 1" \l 3During May 2000 50 huts were suddenly erected on Modderklip's property housing approximately 400 occupiers.  At that stage the farm had been planted with Eragrostis grass which had been hayed.

listnum "WP List 1" \l 3On 17 May 2000 Mr Duvenhage of the respondent lodged a complaint of trespass with the Sundra police.  Two police officials investigated the matter.  The case was then transferred to Daveyton police station.

listnum "WP List 1" \l 3On 19 May 2000 the respondent received a letter from the municipality annexed as annexure 'DC4' to the affidavit of Chainee.  It was notice in terms of section 6(4) of PIE.

listnum "WP List 1" \l 3On 20 May 2000 the respondent's attorney answered 'DC4'.  He pointed out that it was a case of a spill-over of people from the adjacent Daveyton township and the Chris Hani squatter camp which had been condoned by the council, that it was the council's responsibility and that the respondent would join in any action taken by it.

listnum "WP List 1" \l 3On 29 May 2000 Mr Duvenhage of the respondent attended a meeting with the South African Police Services.  After the meeting a number of unlawful occupiers were arrested.  Present at the meeting was the South African Police, a representative of the municipality and V Chauke, the deputy-mayor of Benoni.  A suggestion was made by Chauke at the meeting that an interdict be applied for on a 50:50 basis.

listnum "WP List 1" \l 3A while after the first meeting a second meeting with the SAP was held.  Present at the meeting was Mr Duvenhage, a member of the SAP and the head of the Modder B Prison.  The head of the prison requested that the occupiers not be arrested as the prison was too full.  He recommended that an eviction order be applied for.

listnum "WP List 1" \l 3In June 2000 Modderklip 's attorneys commenced discussions with the municipality of Benoni as it was clear that the occupiers had spilled over from the townships under the municipality's control and jurisdiction.

listnum "WP List 1" \l 3Also in June 2000 further negotiations between the respondent's attorneys and De Heus [the municipality's attorney] was entered into regarding the possibility of the latter acquiring the land.

listnum "WP List 1" \l 3On 12 June 2000 the respondent's attorney wrote a letter annexed marked annexure 'AD11' to De Heus:  it was stated that it would consider R10,000.00 per hectare for the area marked A-F on the enclosed map.  It was expressly stated that the exact extent of the area was not known at that stage but that it would be determined.

listnum "WP List 1" \l 3On 3 July 2000 the attorney of the municipality acknowledged receipt of annexure 'AD11' in 'AD12'
.  It stated that it would answer during the first week of July 2000.

listnum "WP List 1" \l 3On respectively 2 August and 17 August 2000 Modderklip's attorney addressed the letters marked 'AD13' and 'AD14' to the attorney of the municipality, requesting that it urgently answered to the suggestion of the respondent in its letter of 12 June 2000 ['AD11'].

listnum "WP List 1" \l 3On 22 August 2000 Modderklip's attorney received a letter from the municipality, annexed marked annexure 'AD15'
:

-It was stated that the R10,000.00 for 70 hectares was only applicable in respect of the part C-D in the 2000/2001 book year;

-As a compromise it would also purchase 70 hectares [part of B-E where the unlawful occupiers had settled] in the 2001/2002 year at R10,000.00 per hectare;

-The specific sections of the farm were identified with reference to a sketch plan annexed to the letter.

-In the final instance it was stated that if the offer was not acceptable, Modderklip had to apply for an eviction order.

listnum "WP List 1" \l 3On 1 September 2000 Modderklip's attorney wrote that Modderklip accepted the offer in annexure 'AD15' and he specified that the two sections were 200 hectares in extent and not only 140 hectares as initially estimated.

listnum "WP List 1" \l 3On 8 September 2000 the attorney of the municipality responded that "the land identified by our client to purchase from your client is not the land the squatters invaded.  Our client still requires your clients to immediately proceed with the application to remove the squatters."
  It is submitted that the municipality thereby completely changed tack as the sketch plan by reference to which the municipality offered to buy the land, when compared with the air photo's
, shows that the land which formed the subject of the negotiations was indeed the land invaded by "the squatters".

listnum "WP List 1" \l 3On 8 September 2000 Modderklip's attorney indicated his astonishment at the volte-face contained in this letter ['AD17'] and noted that it had been the understanding that the municipality would evict the occupiers if they purchased the land.

listnum "WP List 1" \l 3On 19 September 2000 Modderklip's attorney informed the municipality that it would proceed with an application for an eviction order.  At that stage however more than 3000 families had settled on the land and it had become very expensive to remove them.  It was noted that the delay was caused by the negotiations with the municipality and a financial contribution was asked as a consequence.
  The municipality never answered this letter.

listnum "WP List 1" \l 3On 18 October 2000 and application for eviction of the occupiers was issued.

It is respectfully submitted, as found by the court a quo and the supreme court of appeal that the respondent acted reasonably in the circumstances.

listnum "WP List 1" \l 2As to the appellants' argument that the order of the supreme court of appeal infringes upon the principle of separation of powers, the amicus curiae contends that there is no basis for such an argument in view of the various decisions by this court in which this principle has already been put in the correct perspective.
  In circumstances where the state is in breach of its constitutional duties an order such as that of the supreme court of appeal does not infringe upon the principle.  The executive is subject to the Constitution and compliance must be enforced by the judiciary.


listnum "WP List 1" \l 1.

COST ORDER IN FAVOUR OF THE AMICUS CURIAE A QUO:

listnum "WP List 1" \l 2The cost order in favour of the amicus curiae in the court a quo was indeed an exceptional one.

listnum "WP List 1" \l 2The circumstances were, however, exceptional:

listnum "WP List 1" \l 3When the amicus curiae obtained leave of the court to be admitted as amicus curiae an order was also made in terms whereof the municipality had to discover certain documentation in order for the necessary facts to be put before the court.  The appellants did not object to this order.

listnum "WP List 1" \l 3The amicus curiae thereafter, at its own costs, appointed the expert Potgieter to analyze the documents and to put the facts before the court.

listnum "WP List 1" \l 3Thereafter the appellants met the resultant contribution by the amicus curiae with animosity and persisted that the facts adduced by the amicus curiae were irrelevant to the application.

listnum "WP List 1" \l 3The appellants thereupon applied to have most of these facts struck out.  The application was founded in a misconception of the constitutional nature of the application.

listnum "WP List 1" \l 3Under the circumstances the hearing was lengthened by half a day which caused unnecessary additional costs to the amicus curiae.

listnum "WP List 1" \l 2Under the circumstances the court a quo exercised its discretion to award the costs occasioned by the application to strike out to the amicus curiae.  No costs were applied for or awarded in respect of the remainder of the application.

listnum "WP List 1" \l 2In the circumstances it is respectfully submitted that the application for leave to appeal should not be granted inasmuch as it applies to the refusal of the supreme court of appeal to set aside the cost order by the court a quo in favour of the amicus curiae.


listnum "WP List 1" \l 1.

CONCLUSION:

In the premises of the aforegoing the amicus curiae submits that:

listnum "WP List 1" \l 2The state has a duty in terms of section 7(2) of the Constitution to act positively in order to respect, protect, promote and fulfil Modderklip's rights to equality and property as well as the unlawful occupiers' right to access to housing;

listnum "WP List 1" \l 2The state failed to perform these duties:

listnum "WP List 1" \l 3It failed to protect Modderklip's fundamental rights to equality in terms of section 9 and property in terms of section 25 by enforcing the duty to respect these rights of Modderklip;

listnum "WP List 1" \l 3It failed to protect the unlawful occupiers' right to access to housing by failing to implement existing measures and policies;  and

listnum "WP List 1" \l 3It failed to aid either Modderklip or the unlawful occupiers when it became clear that there had been a failure to protect their respective rights as set out above.  The duty to aid clearly arose particularly in this instance where the unlawful occupiers, due to pressing circumstances invaded the land of Modderklip.  Despite existing measures Modderklip was in a hopeless situation to utilize existing statutory measures at its disposal to protect itself.

listnum "WP List 1" \l 2In view of the aforegoing breach of the state of its duties to protect, promote and fulfil the rights mentioned above, the order of the supreme court of appeal was correct and is the only effective remedy in the circumstances.

SIGNED AT PRETORIA THIS  5th  DAY OF OCTOBER 2004.

G L GROBLER SC
J L GILDENHUYS
COUNSEL FOR AGRI SA
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