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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA









Case No.: CCT 11/00

In the matter between:

GOVERNMENT OF THE REPUBLIC OF SOUTH AFRICA
       1st Appellant

PREMIER OF THE PROVINCE OF THE WESTERN CAPE
      2nd Appellant

CAPE METROPOLITAN COUNCIL



       3rd Appellant

OOSTENBERG MUNICIPALITY




       4th Appellant

and

IRENE GROOTBOOM





   1st Respondent

AND OTHER RESPONDENTS WHOSE NAMES ARE SET  
    2nd and further

OUT IN ANNEXURE "A" TO THE NOTICE OF MOTION
      Respondents

______________________________________________________________

THIRD AND FOURTH APPELLANTS' HEADS OF ARGUMENT
______________________________________________________________

1. The parties will be referred to as in the Court a quo.

1. In the Court a quo Davis J stated the basis of the Applicants' case as follows:

"In short Applicants rely upon sections 26 and 28 of the Constitution to justify their submission that Respondents have a duty to provide them or their children with basic shelter."

Record p.813(9-11)
1. In respect of the Applicants' reliance on section 26, the Court found as follows:

"In my view respondents produced clear evidence that a rational housing programme has been initiated at all levels of government and that such programme has been designed to solve a pressing problem in the context of the scarce financial resources.  Any evaluation of government's housing programme in relation to the rights contained in s26 needs to take account of the fact that these rights only came into force on 4 February 1997.  A period of less than three years provides an extremely short time frame to solve the kind of housing crisis which is described in the papers.  The only argument which applicants have raised to place this conclusion in dispute concerns the decision as to whether there is an obligation to provide some form of shelter pursuant to the State's obligation in terms of section 26(1) read with (2) even in circumstances where a rational housing programme has been implemented.  Respondents submit that the imposition of such an obligation would create impediments towards the implementation of their housing programme because it would dilute scarce resources.  Given the express wording of section 26(1) and (2) and the interpretation by the Court in Soobramony [sic] (supra) to the concept of 'progressive implementation' applicants have not shown that they are entitled to the relief sought in the Notice of Motion based upon the rights contained in section 26(1) and (2) read together."

Record pp.820(17)-821(9)
1. There is no cross appeal against this finding and therefore no need to deal with the merits of the Court's decision in this regard.

1. As far as the argument based on section 28(1)(c) is concerned, the Court found as follows:

1 The section makes the child the bearer of the right.

Record p.825(6)
1 It envisages the concept of temporary shelter.

Record p.825(16-17)
1 The provision of shelter to children should be of such a nature that their parents may join them without themselves becoming the bearer of the constitutional right to shelter.

Record p.825(18-20)
1 The section 28(1)(c) right is an unqualified constitutional right not affected by budgetary limitations.

Record pp.827(19-21); 828(20-21) 
1. In the event the Court inter alia ordered as follows:

"(1)
The application insofar as it relates to housing or adequate housing, and insofar as it is based on s.26 of the Constitution, fails and it is dismissed;

(2) It is declared, in terms of s.28 of the Constitution that;

(a) the applicant children are entitled to be provided with shelter by the appropriate organ or depart-ment of state;

(a) the applicant parents are entitled to be accommo-dated with their children in the aforegoing shelter; and

(a) the appropriate organ or department of state is obliged to provide the applicant children, and their accompanying parents, with such shelter until such time as the parents are able to shelter their own children;".
Record p.833(8-17)
1. A significant feature of section 28(1) of the Constitution is that it is not qualified by the standard requirement that the State must take reasonable legislative and other measures, within its available resources, to achieve the progressive realisation of children's right to shelter (and the other rights enumerated in that section). 

1. A further significant feature thereof is that it "constitutionalises" common law rights directly operative as between natural persons.

1. These rights could therefore be regarded as private law rights of a higher order "in that they are to be applied directly to private persons".

Cockrell Private Law and the Bill of Rights: A Threshold Issue of "Horizontality" in Bill of Rights Compendium [Service Issue 6 (31 August 1999)] at 3A-7

1. Section 8(1) of the Constitution makes it clear that the Bill of Rights applies to all law, whether it be legislation, common law or customary law.

1. Section 8(2) provides that certain rights bind natural and juristic persons who do not belong to any of the public agencies (the legislature, the executive, the judiciary and all organs of state) referred to in section 8(1).

1. Section 8(2) means that the provisions of the Bill of Rights have direct application against private persons in some circumstances; in other words, a restricted form of direct application.

1. Whether or not a particular constitutional right binds a private person will depend to a large extent on "the nature of the right and the nature of any duty imposed by the right".

1. The nature of the right, and of any corresponding duty, determines whether a particular constitutional right binds a private person.

1. The content of the right itself may provide further guidance regarding the extent to which it contains an internal application provision which may make it clear that the right does (or does not) apply against private persons.

1. Finally, in Cockrell's words, "section 8(2) proceeds from the assumption that constitutional rights might be agent-relative and context-sensitive, inasmuch as their direct application against private agencies will depend on the circumstances of the case and the characteristics of the particular person."
1. Accordingly, a constitutional right may apply in part against some private persons, but not others.

1. In their discussion of section 28 De Waal et al The Bill of Rights Handbook (3rd edition (2000)) at 412 state as follows:

"The section accords children a right to basic nutrition, shelter, health care and social services.  At the same time children are accorded a right to family and parental care.  Section 28 therefore places a duty on the state to ensure that a child is provided with these basic requirements and to provide the family of a child with the means to support both those requirements and the duty to provide family care.  In addition to duties placed on the state, s 8, the application clause, provides that the rights in the Bill of Rights will bind natural persons should the nature of the right permit.  This indicates that certain of the rights in s 28 will have horizontal application, placing a constitutional duty on the parents of the child to provide for a child's basic needs and not to abuse, exploit or require the child to perform unsuitable or unhealthy work."
1. In order to give effect to a constitutional right which binds a private person, the Court must apply, or if necessary, develop the common law to the extent that legislation does not give effect to that right.

Section 8(3)(a)

1. At common law parents have a duty to support their children.

1. The duty of parents to support their children was established in Roman and Roman-Dutch law and has been affirmed in many decisions of our Courts.

Boberg's Law of Persons and the Family (2nd Edition (1999)) by Van Heerden et al
1. The duty of support between parent and child is but an instance of the more general rule that there is a reciprocal duty of support between ascendents and descendents ad infinitum provided that the claim must be made against the nearer relative first.  Thus where parents are unable to provide maintenance, the duty to do so devolves upon the grandparents on both sides.

Boberg op cit 252 to 253

1. The common law right to family care which goes beyond parental care received constitutional status in section 28(1)(b) of the Constitution which provides that every child has the right "to family care or parental care, or to appropriate alternative care when removed from the family environment".

1. The Court a quo found that the primary obligation to maintain a child, including the provision of shelter, rests upon the parents.

Record pp.822(22)-823(1) 
1. It furthermore found that in the event that parents are unable to provide shelter for their children, section 28(1)(c) imposes an obligation on the State to do so.

Record p.823(1-2)
1. It is respectfully submitted that this finding of the Court a quo is wrong.  Having relied on the common law for its conclusion that the primary obligation to maintain children rests upon their parents, the Court ought to have found that the secondary obligation in this regard rests upon other family members.  Only when the family of a child is unable to provide him or her with shelter is there an obligation on the State to do so.

1. This feature of section 28(1)(c) - i.e. that the primary obligation which it imposes is not upon the State - distinguishes it from, for example, section 26(1) in terms of which the primary obligation to facilitate access to adequate housing rests upon the State which -

1 must take reasonable legislative and other measures;

1 within its available resources,

to achieve a progressive realisation of this right.

1. The Court a quo concluded that if the concept "shelter" was to be given a meaning congruent with the definition of the concept in the Child Care Act, No. 74 of 1983 (according to which it means "any building or premises maintained or used for the reception, protection, and temporary care of more than six children in especially difficult circumstances"), "it would render section 28(1)(b) of the Constitution somewhat redundant".

Record p.822(12-13)
1. The Court's reasoning in this regard is as follows:

1 If a child's right to shelter in terms of section 28(1)(c) implies that the right exists only in terms of children housed in a state institution, it would not necessarily offer a significantly different right to that provided for in terms of section 28(1)(b), namely alternative care when removed from the family environment.

1 That being so, section 28(1)(c) appears to provide for a right to be protected from the elements in circumstances where there is no need to remove children from their parents.

1. It is submitted that, for the following reasons, this argument is flawed:

1 The duty on the State to provide appropriate alternative care to children who have been removed from the family environment does not only arise in circumstances where children are deprived of family or parental care.  It arises in all circumstances where children are placed in the State's care notwithstanding the availability or otherwise of family or parental care.

1 Accordingly, it is not only when parents or family are unable to provide care that there is a duty upon the State to provide appropriate alternative care to children who have been removed from the family environment.  The State has a primary respon-sibility in this regard.

1 As we have indicated, the primary obligation to provide children with shelter rests upon their parents and other family members. When they are unable to provide shelter, section 28(1)(c) provides for a right to shelter directly enforceable against the State.

1 If, in the exercise of its secondary duty to provide shelter to children, it becomes necessary to remove children from the family environment, the State incurs the primary responsibility to provide appropriate alternative care in terms of section 28(1)(b).

1 In our submission section 28(1)(b) and (c) therefore complement each other.

1 This reasoning also explains why it would have been inappropriate to make the relevant section 28(1) rights subject to the State having to take reasonable legislative and other measures, within the available resources of the State, to achieve the progressive realisation of the rights concerned.

1 Since they are, in given circumstances, directly and immediately enforceable against the State, it stands to reason that the State should be in a position (and should be permitted) to provide the shelter (and the appropriate alternative care) at facilities earmarked for that purpose and that it should not be burdened with additional responsibilities which could adversely affect its capacity to do so. 

1. The Court a quo concluded that if the right to shelter were to be interpreted as inevitably to be found in the concept of shelter as employed in the Child Care Act, it would inevitably result in "children being wrenched from their family context and any form of parental control and placed in a State institution even in cases such as the present one where there is no suggestion that the parents have neglected their children".  The Court proceeded as follows:

"Were this to be the case section 28(1)(c) would effectively be at war with section 28(2) which provides that children's best interests are of paramount importance in every matter concerning the child.  It would surely not be in the interests of a child to be taken away from his or her parents in order to be provided with shelter."

Record p.824(8-11)
1. We would submit that in this respect too the Court a quo erred.  Even if one interprets section 28(1)(c) to mean that when the duty to provide shelter shifts to the State, it is entitled to discharge that duty at places where it is able to provide such shelter, there is no conflict between section 28(1)(c) and section 28(2) since the latter provides the test with reference to which to determine, in any given situation, what would be the most appropriate course of action.

1. Significantly most authors who contend that section 28(1)(c) contains rights directly enforceable against the State in given circumstances, also (implicitly) rely on the fact that the financial burden imposed thereby ought not to be too onerous because the entitlement (and therefore the duty) extends to children only.

1. In arguing that the barriers to the implementation of section 28(1)(c) - which he describes as the clearest example of a socio-economic right - are not insuperable, Haysom inter alia relies on the fact that "the right is confined to children only".

Davis et al Fundamental Rights in the Constitution: Commentary and Cases (1997) at 269
1. In an article entitled Pious Wishes or Directly Enforceable Human Rights?: Social and Economic Rights in South Africa's 1996 Constitution SAJHR Vol.13 (1997) at 87 to 88, De Vos states as follows:

"On the other hand, children's rights and the right to education are not qualified by the 'access to' provision.  This broad formulation leaves open the possibility of a constitutional duty on the state directly to provide the basic resources necessary to fulfil the targeted individual's basic needs.  A starving child - to use a crude example - would have a possible constitutional claim against the appropriate state organ to provide him or her with food.  These rights are formulated in such a way that they place a duty on the state directly to provide the basic resources for fulfilling the basic needs of an individual where no other possibilities exist for the individual to realise them herself.  The rights of children are specifically protected in s 28 of the Constitution and include clear and immediate obligations on the State to fulfil them.

For example, s 28(1)(c) states that every child has the right to basic nutrition, shelter, basic health care services, and social services.  What does this mean?  I would venture that the constitution enunciates the rights of children as clear, near-absolute core entitlements that are necessary to provide the basic subsistence needs of children, the most vulnerable group in any state.  These rights have been worded in a precise and restrictive way, first by referring to 'basic' nutrition and health care services, and secondly by restricting the right holders to children" (our emphasis).

See also Basson South Africa's interim Constitution: Text and Notes (revised edition (1995)) at 48 and Cachalia et al Fundamental Rights in the new Constitution (1994) at 102 

1. Devenish A Commentary on the South African Bill of Rights (1999) at 384 states as follows:

"Does such child [one whose parents are deceased or otherwise incapable of rendering parental care] have a right against the state to provide care and basic needs in loco parentis.  This appears to be the position from section 28(1)(c) which states that every child has the right to basic nutrition, shelter, and basic health care services and social services.  Taking into consideration that there are probably hundreds of thousands of African children in South Africa in such a position, it is nevertheless submitted that, although this of necessity must impose a substantial financial burden on the Fiscus, it is capable of being implemented by the state.  This right is one of a socio-economic nature, and is intended, as Cachalia et al observe in relation to the corresponding provision in the interim Constitution, to serve primarily as 'a safety net in cases of deprivation, neglect, starvation and abuse'.  Provision is only made for basic needs.  The state is therefore responsible for rendering such services where the parents or the community is unable to do so, or where what is rendered is inadequate.  In these circumstances the state would be obliged to provide such minimum service to prevent malnutrition and disease.  Obviously, this right only applies to children.  The extent of the application of the right will depend on reasonable limitations arising out of the available and finite resources of the state" (our emphasis).

1. ADVANCE \d 12The fact that financial constraints inevitably have to have a bearing on the scope of the section 28(1)(c) right to shelter, is acknowledged by De Wet The Constitutional Enforceability of Economic and Social Rights (1996) at 108 as follows:

ADVANCE \d 12"None of the international organisations offer concrete directives for interpreting the meaning of shelter for children and it is not clear what is to be understood by the right.  It would seem that children's rights to shelter in terms of section 28(1)(c) implies one or other form of housing.  If so, would it mean that the right exists within a family context or only in terms of state institutions?  If it would only imply the latter, it would not necessarily offer more than section 28(1)(b), which guarantees every child the right to 'appropriate alternative care when removed from the family environment'.  One could thus argue that the legislature did not aim merely to repeat what was already guaranteed and that housing should be provided in the family context.  In view of the serious housing shortage and the high cost of providing housing for families, it is unlikely that the courts would acknowledge such a right.  It would definitely undermine the division of state authority, since the courts would be taking far-reaching economic decisions.  The courts would probably only be prepared to order that children be accom-modated in state institutions if there is no other alternative (such as an extended family).  Such a decision would also have financial implications, but there would be a definite gradual difference compared to shelter within a family context since only a small percentage of children would be referred to state institutions.  In other words, the gradual financial difference could result in the right to shelter in the context of state institutions being directly enforceable without undermining the division of state powers" (our emphasis).

ADVANCE \d 12
1. ADVANCE \d 12Having postulated that all rights imply at least three tiers of obligations on the state, viz to respect, protect and fulfil those rights, De Vos postulates the question what the duty to assist and fulfil children's rights to basic nutrition and basic health and social services means in practice and responds as follows:

ADVANCE \d 12
"I would argue that the right of children to basic nutrition and basic health and social services forms part of these core entitlements [a group of clear, near-absolute, core entitlements to the provision of the basic subsistence needs of the most vulnerable].  It has been pointed out that the right has been worded in a precise and restrictive way, first by referring to 'basic' needs only, and secondly by restricting the right holders to children."
De Vos The Economic and Social Rights of Children and South Africa's Transitional Constitution SA Public Law (Vol 10, no.2 (1995)) at 255

1. In this regard we would submit that each case would have to be considered on its own merits and that it is simply not feasible to find that when the obligation to provide shelter to children becomes that of the State, it must inevitably also provide shelter to parents so as to avoid the result of children "being wrenched from their family context and any form of parental control".  If this were to be the case, the State might be put in a position where it is unable to provide shelter to other children.

1. The application of the Bill of Rights invariably results in the weighing up of competing interests and considerations.  More often than not, the perfect outcome is unattainable and one has to settle for the best outcome in the prevailing circumstances.

1. In this regard the Court a quo concluded as follows:

"In the present case it is in the best interests of the children applicants that they be accompanied by their parents, as contemplated by s.28(1)(b), though not necessarily by extended families."

Record p.826(11-13)
1. Apart from the fact that it is generally true that the family environment is conducive to the wellbeing of the child, there was simply no evidence before the Honourable Court capable of sustaining this finding.

1. Contextual interpretation of constitutional provisions is essential to make the value judgments required by a purposive approach.

1. Other provisions of the Bill of Rights (and of the Constitution as a whole) provide part of the context for the interpretation of individual provisions of the Bill of Rights.

S v Makwanyane 1995 (3) SA 391 (CC) at para [10];

Soobramoney v Minister of Health, Kwa-Zulu Natal 1998 (1) SA 765 (CC) at para [16];

Pretoria City Council v Walker 1998 (2) SA 363 (CC) at para [26]

1. If one considers that children's right to shelter finds its place alongside the general (but internally qualified) rights to housing, health care, food, water and social security, as well as the other specific children's rights set out in section 28 such as the right to be provided with appropriate alternative care when removed from the family environment, we would argue that the extent of the right to shelter is dealt with directly in section 28(1)(c).  That being the case, in the words of Chaskalson P, if it were to be construed in accordance with the approach adopted by the Court a quo, it would make it substantially more difficult for the State to fulfil its primary obligation to provide shelter to all children whose parents or other relatives are unable to do so.

Soobramoney supra at para [19]

See also Ex parte Gauteng Provincial Legislature: in re Dispute Concerning the Constitutionality of Certain Provisions of the Gauteng School Education Policy Bill, 83 of 1995 1996 (3) SA 617 (CC)
1. According to the long title of the Child Care Amendment Act, No. 96 of 1996, its purpose was inter alia to -

1 shift the focus from the unable or unfit parent to the child in need of care;

1 provide for the registration of shelters; and

1 extend the inspection of children's homes and places of care.

1. Prior to the amendment of the Child Care Act by the Child Care Amendment Act, No. 96 of 1996, a Court holding an inquiry in terms of section 13(3) of the Child Care Act had to determine whether the child before the Court was a child in need of care in that -

1 the child had no parent or guardian; or

1 the child had a parent or guardian who could not be traced.

1. Subsequent to its amendment by the Child Care Amendment Act, 1996, section 14(4)(AB) of the Child Care Act now also provides that at such inquiry the Children's Court has to determine whether the child before the Court is a child in need of care in that -

"(AB)
the child -

(i) has been abandoned or is without visible means of support;

(i) displays behaviour which cannot be controlled by his or her parents or the person in whose custody he or she is;

(i) lives in circumstances likely to cause or conduce to his or her seduction, abduction or sexual exploitation;

(i) lives in or is exposed to circumstances which may seriously harm the physical, mental or social well-being of the child;

(i) is in a state of physical or mental neglect;

(i) has been physically, emotionally or socially abused or ill-treated by his or her parents or guar-dian or a person in whose custody he or she is; or

(i) is being maintained in contravention of section 10" (our emphasis).
1. We mention in passing that the Child Care Amendment Act, 1996, commenced after the commencement of the Constitution.  The additional criteria set out in section 14(4)(AB) facilitate compliance with section 28(2) of the Constitution's injunction that a child's best interests are of paramount importance in every matter concerning the child.

1. It is noteworthy that the scheme of the Child Care Act is inspired by the best interests of children.

1. That scheme is as follows:

1 According to section 13(1) any child referred to in section 11(1) or (2) or 12(1) has to be brought before the Children's Court of the district in which the child resides or happens to be by any policeman, social worker or authorised officer.

1 Section 11(1) provides that if it appears to any Court in the course of any proceedings before it that a child has no parents or guardian or that it is in the interests of the safety and welfare of any child that he or she be taken of a place of safety, the Court may order that the child be taken to a place of safety and be brought as soon as may be thereafter before a Children's Court.

1 Section 11(2) provides that if it appears to any Commissioner of Child Welfare on information given by any person that there are reasonable grounds for believing that any child who is within the area of his jurisdiction has no parent or guardian, or that it is in the interest of the safety and welfare of any child who is within the area of his jurisdiction that he or she be taken to a place of safety, the Commissioner may issue a warrant authorising any policeman or social worker or any other person to search for the child and to take the child to a place of safety, to be kept there until he or she can be brought before a Children's Court.

1 Section 12(1) provides that any policeman, social worker or authorised officer may remove a child from any place to a place of safety without a warrant if that policeman, social worker or authorised officer has reason to believe that the child is a child referred to in section 14(4) (referred to above) and that the delay in obtaining a warrant will be prejudicial to the safety and welfare of that child.

1 In terms of section 13(2) any child in regard to whom a Children's Court assistant is of the opinion that he or she is in need of care, may be brought before the Children's Court of the district in which the child resides or happens to be, by any policeman, social worker or authorised officer, or by a parent, guardian or other person having custody of the child.

1 The Children's Court before which a child is brought in terms of subsection (1) or (2) of section 13, must hold an inquiry in the prescribed manner and determine whether the child is a child in need of care (section 13(3)).

1 A Children's Court which, after holding an inquiry in terms of section 13, is satisfied that the child concerned is a child in need of care may -

"(a)
order that the child be returned to or remain in the custody of his parents or, if the parents live apart or are divorced, the parent designated by the court or of his guardian or of the person in whose cus-tody he was immediately before the commence-ment of the proceedings, under the supervision of a social worker, on condition that the child or his parent or guardian or such person complies or the parents of the child comply with such of the pre-scribed requirements as the court may determine; or

(b) order that the child be placed in the custody of a suitable foster parent designated by the court under the supervision of a social worker; or

(b) order that the child be sent to a children's home designated by the Director-General; or

(b) order that the child be sent to a school of industries designated by the Director-General" (section 15(1)).
1 A Children's Court which has made an order under section 15(1)(b), (c) or (d) may also order that the child be kept in a place of safety until such time as effect can be given to the order which the Court has made (section 15(3)).

1 The orders made under section 15 lapse after the expiration of a peroid of two years after the date on which they were made or after the expiration of such shorter periods as the Children's Court may have determined at the time of making those orders (section 16(1)).

1 The concept "children's home" used in section 15(1)(c) is defined as meaning "any residence or home maintained for the reception, protection, care and bringing-up of more than six children apart from their parents, but does not include any school of industries or reform school".

1 The concept "place of safety" referred to in section 15(3) is defined as "any place established under section 28 and includes any place suitable for the reception of a child, into which the owner, occupier or person in charge thereof is willing to receive a child".

1 Section 28(1) provides that the Minister may, with the con-currence of the Minister of Finance, out of monies appropriated by Parliament for the purpose establish and maintain places of safety for the reception, custody, observation, examination and treatment of children under the Child Care Act and the detention of children awaiting trial or sentence.

1 In terms of section 28(2) any place of safety or place of deten-tion established under section 38 of the Children's Act, No. 33 of 1966, and which is in existence at the commencement of the Child Care Act, shall as from that commencement be deemed to be a place of safety for purposes of the Child Care Act.

1 Similarly, section 29(1) provides that the Minister may, with the concurrence of the Minister of Finance, out of monies appro-priated by Parliament for the purpose establish and maintain children's homes for the reception, care and bringing-up of children in terms of the Child Care Act.

1 Furthermore, any children's home established under section 39(3)(a) of the Children's Act, 1960, and which is in existence at the commencement of section 29 of the Child Care Act, shall as from that commencement be deemed to be a children's home established under section 29 of the Child Care Act (section 29(4)).

2. The Child Care Act clearly envisages that a child in need of care may be separated from his parents and family in order to be provided with the requisite care at children's homes or places of safety.

2. In our submission the duty of the State to provide children with shelter implies that the State may do so at existing facilities (and in accordance with existing procedures) and that it does not involve also having to provide parents with shelter.

2. In deciding whether or not a child should be removed from his or her family environment in order to be provided with shelter, regard must be had to the best interests of the child and appropriate alternative care must be available.

DATED  at  CAPE  TOWN  on  this  17th  day  of  APRIL  2000.
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_____________________________
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