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(ON THE ROLL FOR HEARING ON THURSDAY 11 MAY 2000)
RESPONDENTS' HEADS OF ARGUMENT IN RESPONSE TO THOSE OF THE AMICI CURIAE
1.
Respondents are in agreement with the general thrust of the contentions advanced by the amici curiae in their heads of argument, although not necessarily with all the details thereof.

2.
Due to the general attitude adopted by the amici curiae in their heads, and due to the limited time at the disposal of all concerned, Respondents counsel only intend dealing with certain aspects arising from the amici’s heads. The failure specifically to deal with any aspects, however, ought not to be construed as an unqualified acceptance or disavowal of the propositions concerned.

3.
Respondents do not agree with the amici’s contention, at paragraph 30 (page 12) of their heads, that section 28(1)(c) is puzzling. Respondents’ contention is that the provisions of this section are quite unequivocal.

4.
Respondents also do not agree that a conundrum has been raised by the judgment of the court a quo, as contended at paragraph 31 (page 12) by the amici. Respondents contend, in this regard, that while sections 26 and 28(1)(c) of the Constitution are to some extent interrelated, they constitute two separate and distinct sets of rights which have been separately set out in the Constitution for very good reasons, not the least of which is the paramountcy of the rights of children, as confirmed by section 28(2) of the Constitution, as well as the peculiar vulnerability of children as a group in society.

5.
Respondents are in agreement with the contentions advanced by the amici in paragraph 32 (page 13) of their heads and also with those advanced in paragraph 33 (ibid). In regard to their contentions in the latter paragraph, namely that the rights contemplated by section 26(1) must mean more than the right to wait in a queue for twenty years, it is Respondents’ contention that their circumstances were, at all material times, in fact worse than those of the average squatter community waiting for housing on a housing list.

6.
The contentions advanced by the amici at paragraphs 34, 35 and 36 (pages 13 and 14) of their heads are supported, and adopted, by Respondents.

7.
In regard to the contentions advanced by the amici at paragraph 36 of their heads to the effect that there is a right enjoyed by the adults to shelter, pursuant to section 26 of the Constitution, which in fact derives from the minimum core obligations resting upon the state, as contemplated (it would appear) by General Comment 3 of the Committee on Economic, Social and Cultural Rights, Respondents support and adopt this argument as being a sound one in law. In this regard it is Respondents’ contention that they are also entitled to advance such an argument by virtue of the fact, inter alia, that this issue has been fully canvassed on the record, with Appellants having expressly stated that they do not need to provide temporary shelter in the context of their housing plans.
Respondents furthermore submit that they are entitled to advance this contention and interpretation of section 26, as a point of law.
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8.
It is not accepted by Respondents that there is an anomaly in the Constitution, as contended by the amici at paragraph 37.1 (page 14) of their Heads.

9.
The contentions advanced by the amici at paragraphs 37.2 and 37.2 (pages 14 and 15) are supported.

10.
Respondents do not subscribe to the contentions advanced at paragraphs 37.4, 37.6 and 38 (ibid) of the amici’s heads. As has already been stated, Respondents do not agree that there is a “conundrum”. Respondents also do not believe that the question of the right of access to health care services in section 27(1)(a), and the right of children to basic health care services in terms of sections 28(1)(c), need to be addressed in this appeal. Respondents certainly do not agree that it is incorrect to see the right of children to shelter as a “higher order right” than a housing right, and rely on the paramountcy of the rights of children contemplated by section 28(2) of the Constitution and in international law in this regard.

11.
Respondents contend, as regards the submissions at paragraph 37.5 (page 15) of the amici’s heads, that the amici’s interpretation tends to strengthen, rather than give “real meaning”, to section 26(1).

12.
The contentions advanced by the amici at paragraphs 39 and 40 (pages 15 and 16) of their heads are supported by Respondents.

13.
As regards the contention advanced at paragraph 74 (pages 29 and 30) of the amici’s heads, it is not without significance that the Department of Housing’s apparent interpretation of the word “shelter”, as conveyed by the quotation set out by the amici, appears to be quite different to the interpretation of the same word as favoured by its legal representatives, acting on behalf of First Appellant, in the latter’s heads of argument. 

14.
Respondents point out they too have asked for the material referred to by the amici at paragraph 75.2 (page 30) of their heads, but that this has not been forthcoming.

14.
The further arguments advanced by the amici in their heads relating, in particular, to “What the government has done - and why this fails to meet its constitutional obligations” (see paragraph 41, page 16 and following), to “Cost as a relevant factor” (see paragraph 71, page 28 and following) and to “Deference” (see paragraph 99, page 37 and following) are for the most part both supported and adopted by Respondents.
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