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IN THE SUPREME COURT OF CANADA
(Appeal from the Court of Apped for the Province of Ontario)

BETWEEN:

Robin Susan Eldridge, John Henry Warren
and Linda Jane Warren
Appdlants (Applicant)
-and -

The Attorney General of British Columbia
and the M edical Services Commission
Respondents (Respondent)
-ad -
WOMEN'SLEGAL EDUCATION AND ACTION FUND and
the Disabled Women's Network Canada

Intervener

INTERVENER'S FACTUM

PART | - THE FACTS

1. The DisAbled Women's Network Canada and the Women's Legd Education and Action Fund (the
"Codlition") adopt the facts as st out in the Appellants factum.



PART Il - POINTSIN ISSUE

2. Theissuesin this goped are whether the excluson of 9gn language interpretation from funding under
the Medicare Protection Act and the Hospital Insurance Act contraveness. 15(1) of Canadian
Charter of Rights and Freedoms (the "Charter™), and whether the contravention isjudtifiable under s.
1 of theCharter.

Medicare Protection Act, S.B.C., 1992, ¢.76 [formerly the Medical and Health

Care Services Act]

Hospital Insurance Act, R.S.B.C., 1979, ¢.180
3.The Codlition adopts the arguments set out in the Appellants factum a paragraphs 61 to 68 rdating
to the gpplicability of the Charter to the Hospital Insurance Act. Inthe dternative, and for the
reasons set out below, when interpreted and gpplied in a manner conastent with s. 15 of theCharter,
ss. 3, 5 and 9 of the Hospital Insurance Act mugt indude sgn language interpretation for Desf persons

asanintegra part of "generd hospita services'.

PART |11 -ARGUMENT

4.The Codition submitsthat: () communication isan integrd part of dl hedth care sarvices whilean
effective means of communication is routindy available to hearing patients, it is denied to Degf patients
under the impugned legidation; (b) when andyzed in its socid and historica context, the exdusion of
s9gn language interpretation from funding under the impugned legidation has adiscriminatory impact on
Desf persons contrary to s. 15(1) of the Charter; and (c) the violation of s. 15(1) has not been and
cannot be judtified under s. 1 of the Charter.



|SSUE ONE - SECTION 15(1) OF THE CHARTER

A.SOCIAL CONTEXT

(a)Social Congtruction of Disability

5. The higory of people with disahilitiesin Canadais ahistory of exduson, margindization and socid
devauation. Persons with disabilities have been excluded from the labour force, denied accessto the
most basic opportunities for socid interaction and advarcement and, in many cases, relegated to
inditutions
M. D. Lepofsky, "A Report Card on the Charter's Guarantee of Equdity to Person
with Disdhilities After Ten Years - Wha Progress? What Prospects? (forthcoming in
National Journal of Constitutional Law) & 3-5

S. A. Goundry & Y. Peters, Litigating for Disability and Equality Rights. The
Promises and the Pitfalls (1994) at 4-5

6.At the heart of the historicd disadvantage of persons with disabilitiesis the fundamentaly ableist
notion of disability as defect and of disabled persons as unfortunate victims. Disgbility is congructed as
an aberraion, abnormdlity or flaw. One conssgquence of thisistha persons with disabilities are not
afforded ether equality, or the respect which such equa gatus tracts. Instead, personswith
disabilities are subjected to paterndidtic attitudes of pity and charity, and their entry into and positions
within the socid maingream are conditiona upon their emulation of nor disabled norms rather than asa

metter of right.
Goundry & Peters, supra, at 5-6

Lepofsky, supra, a 4

7.Disability has been socidly condructed as a negative characterigic inherent in theindividud. This
congruct " places respongbility for any and dl disability-related barriers on the individud rather than on
the sodd inditutions which have exduded persons with disabilities by mantaining barriersto ther full
participation”. For example, in abarrier-free world, persons who use whed chairs would not experience

mohility- related disadvantage.
Goundry & Peters supra, at 3, 5and 6
Lepofsky, supra, a 2-6
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S. Wenddl, "Toward a Feminigt Theory of Disability” (1989) 4 Hypatia 104 at 109
112

D. Pothier, "Miles To Go: Some Persond Reflections on the Socid Congruction of
Disability” (1992) 14 Dalhousie Law Journal 526 at 526 and 535

A. Asth & M. Fine, "Introduction: Beyond Pedegtds' in A. Asch and M. Fine, eds,
Women with Disabilities. Essays in Psychology, Culture, and Palitics (Philaddphia
Temple University Press, 1988) 1 & 5-7

8. The pervasive subjugation of persons with disahilities has profoundly negetive implications for
dissbled personsin socid, economic, palitica and legd domains. Structurd barriers arising from the
vaues and norms which excdude and derogate persons with disabilities have caused serious socio-
economic disadvantage. Statistics from 1991 indicate that personswith disabilities, when compared
with non disabled persons, have less education, are more likely to be outside of the labour force, face
nmuch higher unemployment rates, and are concentrated at the bottom end of the pay scdewhen
employed. About 60 percent of persons with disabilities have incomes below the Statistics Canada

Low-Income Cutoff.
Miniger of Human Resources, Persons with Disabilities: A Supplementary Paper
(Cttawa: Minister of Supply and Services Canada, 1994) & 3-4
Saigdics Canada, A Portrait of Persons With Disabilities (Ottava Miniger of
Industry, Science and Technology, 1995) at 46-49

9. Women with disghilities experience even more severe socio-economic disadvantage. 1n 1991,
women with disabilities faced an employment rate that was about one-third less than the rate for non
disabled women and about 15 percent less than the rate for men with disabilities. The poverty rate
experienced by women with disabilitiesis higher than thet for both women generdly and for men with
disdhilities. In addition to grester Socio-economic disadvantage, women with disabilities face additiond
menifestations of discrimination induding higher rates of violence and ascriptions of weskness and
passivity.

Minigter of Human Resources, supra, a 4

M. Fine& A. Asth, "Disabled Women:  Sexiam without the Pedestd”, in M. J. Deegan

and N. A. Brooks, eds. Women and Disability: The Double Handicap (New

Brunswick: Transaction Books, 1985) 6at 7

T. Doe, "The Socid Congruction of Deaf Women" (1996), 12 Women's des femmes
45 at 47

10. Personswho are Desf have amilarly been subject to margindization and stigmatization on the basis
of disability. Many Deaf persons object to the notion that deafness is an imparrment; they identify as



members of the Degf community which hasits own language and culture. But thet fact does not judtify
the compedled excluson of Deaf persons from opportunities and services designed for and otherwise
available to the non disabled population. Because society is organized as though everyone can hear,

communicetion barriers are & the heart of the disadvantage experienced by Deaf persons.
Wenddl, supra, at 119
L. McCulloch, Access to Health Care: Report on a Consultation Process with
Deaf, Hard of Hearing, and Deaf-Blind Communities (Miniser of Hedth, May
1994) at 6 and 17
SD. Rutherford, "The Culture of American Deef People" (1988) 59 Sgn Language
Sudies129

(b) Importance of Communication to Heelth Care

11.Communication isintegrd to the provison of hedth care. Effective communication is an interactive
process requiring information to flow between patients and hedth care providers. The medica process
requires "precise communication”. Heelth care providers collection and understanding of their patients
descriptions of higtorica information and current symptoms are essentia to appropriate diagnoses.
Communication problems may prevent physidans from reaching adiagnoss.
R. M. DiMatteo, "The Physican-Patient Rdationship: Effects on the Qudlity of Hedth
Care' (1994) 37 Clinical Obgtetrics and Gynecology 149 at 149-150
P. Freding, "The Doctor- Patient Rdlationship in Diagnoss and Trestment: in D.
Pendleton & J. Hader, eds, Doctor-Patient Communication (London: Academic
Press, 1983) 161 at 165
J Jaspearset d., "The Conaultation: A Sodid Psychologica Andyss' in D. Pendleton
& J. Hader, eds, ibid. 139 at 139-141
L. J. DiFietro, C.H. Knight and JS. Sams, "Hedth Care Ddlivery for Degf Patients:
The Provider'sRole" (1981) 126 American Annals of the Deaf 106 at 109

12. Effective communication is essentid to patients underganding of hedlth issues, hedth care options
and the ultimate advice given, aswell asto their subsequent adherence to the indructions of their hedlth
care providers. Studiesindicate a pogtive corre ation between effective communication and patient
hedth, induding improved recovery from surgery, decreased use of medications, shorter hospital Says,
fewer complications, improved physiologica changes and better management of chronic conditions.

DiMatteo, supra, at 157-158
Jaspers, supra, at 140-141



13.The centrdity of communication to the doctor-patient relationship is apparent when the issue of
informed consent is congdered. The duty to obtain informed consent requires dl physdansto fully
inform patients of any materid risks involved in trestment, and answer patients questions regarding such
risks Physidans cannot discharge this obligation without being able to effectively communicate with
their patients. Miscommunication may lead to medica complications, and may form the bass of medical
madpractice dams.

E. E. Chilton, "Ensuring Effective Communication: The Duty of Hedth Care Providers

to Supply Sign Language for Deef Petients’ (1996) 47 Hastings Law Journal 871 at

873 and 887-888

Schanca v. Sngh, [1988] 2 W.W.R. 446 (Alta. Q.B.)

Hopp v. Lepp, [1980] 2 SC.R. 192
Reibl v. Hughes, [1980] 2 S.C.R. 880

14. Effective communication has taken on increased sgnificance in recent years as patients begin to
move towards more collaborative relationships with their hedlth care providers and take more active
rolesin their hedth, by assuming more responghility for and taking more interest in heelth education,
promotion and preventative care. A moreinvolved role in the patient- physican reaionship can only be
attained with effective communication.

B. M. Korsch, "Currert Issuesin Communication Research” (1989) 1 Health
Communication5 at 6-8
DiMatteo, supra, at 154-156

(c)Communication Barriers Between Deaf Persons and Health Care Providers

15. American Sign Language ("ASL") isthe language of the Deaf population. In the United States,
goproximately 85 percent of Desf people use ASL in order to communicate and it is third most used

languege after English and Spanish.
M. Lotke, "She Won't Look At Me" (1995) 123 Annals of Internal Medicine 54 at
55
G. Becker & JK. Jauregui, "The Invighble Isolation of Deaf Women: Its Effect on
Socid Awareness' in M. J. Deegan & NL.A. Brooks, eds, supra, at 26-27
T.G. MacKinney e d., "Improvementsin Preventive Care and Communication for Desf
Paients Reaults of a Nove Primary Hedth Care Program™ (1995) 10 Journal of
General Internal Medicine 133 at 133
McCulloch, supra, at 11



16.ASL isa"visud language thet is expressed through handshapes and movements, facid expressons
and body pogtion”. 1t has no written form and is not based on English. The language indudes finger
dling and sgns for specific words. Signs are the most common dement of the language. ASL hasiits

own grammatica gructure, vocabulary and idioms
P. Golden & M. Ulrich, "Dedf Pdients Access to Care Depends on Staff
Communication” (1978) 52J.AH.A. 86 a 87
Becker, supra, 26-27

17.Few doctors are fluent in ASL and, as areault, they cannot communicate directly with most Desf
paients Thisbarrier to communication isthe "sngle mog critica factor affecting hedth care ddivery”
for Deaf persons. Without interpreters, Deaf persons have no effective means to convey information to
hedth care providers, receive ingructions and recommendations, or give informed consent to medica

treatment.
DiRetro, supra, a 106 and 108
Chilton, supra, at 886-888
A. Nemon, "Deaf Persons and Their Doctors' (1980) 14 Journal of the
Rehabilitation of the Deaf 19 at 19

18.Thelack of ASL interpretation has negative effects on hedlth care which compound over the lives of
Dedf persons. Studiesindicate that 90 percent of Deef children are born to hearing parents. Without
ASL interpretation, communication about Deaf children'silinesses occurs between hearing parents and
hearing hedth care providers, to the excluson of Deef children. Unlike hearing children, Desf children
will not learn basic names for their own body parts and, by adulthood, may lack informetion asto their

own medica higories.
DiRetro, supra, at 107
Nemon, supra, at 21
McCullogh, supra, a 16 and 36-37

19.Dedf persons are "at risk for poor hedlth care resulting from problemsin physician-patient
communication”. Studies show that gpproximately 45 percent of Dedf patients who have seen doctors
without interpreters have medica problemsthat remain undiagnosed. Conversdly, the qudity of hedth
carefor Dedf personsimproveswhen ASL interpretation is available. Studies show that when Degf
patients use Sgn language interpreters, they are more stisfied with the hedth care received, and have
better hedth outcomes, including higher rates of compliance with preventative care recommendations,
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G. Rasman, J Scanlon & K. Kemp, "Medica Interpreting for Hearing-Impaired
Patients' (1977) 237 Journal of the American Medical Association 2397 at 2397-
2398

E. McEwen & H. Anton-Culver, "The Medicd Communicetion of Deef Peients’ 26
Journal of Family Practice 289 at 289

MacKinney et d., supra, at 136

20.ASL interpretation is the only means of effective two-way communication between hedlth care

providers and most Deaf persons. A reciprocd relaionship is necessary if hedth care services are to be

effective. Without ASL interpretation, health care providers and Desf persons attempt communication

inavariety of ways. These methodsindude lipreading, exchanging written notes and the use of family

members. Each of these methods, however, ishighly problematic, especidly in the medical seiting.
DiRetro, supra, at 106 and 107-109

21.Lipreading isone-way communication: Desf persons read the lips of hedlth care providers, but
hedth care providers have no way of receiving information from Deaf persons. Furthermore, each Desf
person has adifferent level of kill with respect to lipreading. Studies show that even the bet lipreaders
only understand approximately 26-30 percent of what isbeing said. Forty to Sixty percent of al sounds
and lip formationsin the English language look like other sounds and only 30 percent of English sounds
arevisbleonthelips. Other factors, such as unfamiliar terminology, anxiety, stress, fatigue, accents,
ingppropriate and inadequate lighting, distance from the person, and facid hair, make lipreading
problematic. Findly, there must be congtant facia exposure for lipreading to be at dl effective and this

is often not possible during medica procedures.
Golden, supra, a 86
DiFetro, supra, at 108
Chilton, supra, a 890-891
McCullogh, supra, at 16
Lotke, supra, at 55
SL.H. Davenport, "Improving Communication with Desf Petients’ (1977) 4 Journal of
Family Practice 1065 at 1066

22.The exchange of written notes, athough the mogt frequently used method in the medicd stting, is
dso ineffective asit generdly occursin the English language. Only 12 percent of the Deef population is
fluent in English. The average pre- linguad Deaf person (the person is ether born Deef or loses her
hearing before language is acquired) reads English at a grade three to six leved regardless of the



intelligence leve of the person. Although degfness may affect a person's ability to learn English, it does
not affect the person's "ability to formulate and comprehend idess’. The exchange of written notesis
time consuming and impractica, often resulting in adbreviated messages that further miscommunication.

The exchange of written notesis unworkable in Stuations such as emergency care and child birth.
D.A. Ebet & PS Heckeling, "Communication with Desf Pdients Knowledge,
Bdiefs, and Practices of Phydcians' (1995) 273 Journal of the American Medical
Association 227 at 228
Golden, supra, at 86 and 87
DiRetro, supra, at 108
Chilton, supra, at 889-890

McCullogh, supra, at 17

23. Studies show thet friends and family are used asinterpretersin 19 percent of hedlth care Stuaions
involving Deef persons. The use of friends and family members as interpretersis ingppropriate because
patient confidentidity and privacy are compromised. These individuds dso lack impartidity and may
edit or modify whet is being said to spare the patient'sfedings. Family members are unlikdly to havethe
necessary killsto interpret complicated and unfamiliar terminology. Thisis epecidly true when

children are used to interpret for their Deef parents.
Ebert, supra, at 228-229
Chilton, supra, at 893
Nemon, supra, at 23
MacKinney, supra, 137
DiRetro, supra, at 109

24. Problems associated with dternative attempts at communication are exacerbated by misconceptions
about Deaf persons, induding negative assumptions about ther intdligence. Doctars are often

uncomfortable dedling with Deef persons because communication is difficult and unfamiliar.

Davenport, supra, at 1065
DiFietro, supra, 111

25. In addition to the communication barriers experienced by Deef personsin the hedth care cortext,
Desf women experience the particular hedth care needs of women, including obstetrica and
gynaecologica care, which brings them into frequent contact with the hedth care sygem. Aswell,
women's culturdly-defined respongibilities for child care means that they must aso communicate with
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ther children's hedth care providers. In 1991, twice as many women as men contacted their physicians

on 10 or more occasons. In that same year, women aso experienced higher hospitaization rates.
DiMatteo, supra, at 153

Statigtics Canada, Women in Canada: A Satistical Report (Ottawa: Minigry of Industry, 1995) at
36, 37, 46 and 47

The Boston Women's Hedlth Book Collective, The New Our Bodies, Ourselves (New York: Smon
& Schuster, 1992) at 652

26.The Stuation of Deaf women in our society means, moreover, thet this group has less accessto
publicly disseminated information about women's hedth care concerns when compared to hearing
women. For example, accessble information about preventetive hedth care for women, birth contral,
violence againgt women, and child rearing is frequently lacking. Many Deaf women express a profound
sense of frudration and powerlessness because of the communication barriers they experience. As
greater accessto hedth care information and services takes place, the isolation and exdusion of Deef

women will be reduced.
Becker, supra, at 31-33
Doe, supra, at 46
S Tudiver, "ManitobaVoices A Quditative Study of WWomen's Experiences with
Technology in Pregnancy” in Roya Commisson on New Reproductive Technologies,
Prenatal Diagnosis. Background and Impact on Individual Research Sudies
(Cttawa: Minigter of Supply and Services Canada, 1993) 347 at 377 and 386

B.THE PROPER ANALYTICAL FRAMEWORK UNDER SECTION 15

(@ The Guarantee of Substantive Equality

27.This Honourable Court has repeatedly emphasized that the rights guaranteed under the Charter are
to be purposvely and generoudy interpreted. This Court has aso recognized thet inherent human
dgnity isa the heart of individud rightsin afree and democratic society. Section 15, more than any
other Charter right, expresses our commitment to the equa humean dignity and worth of dl persons.

Hunter v. Southam Inc,, [1984] 2 S.C.R. 145 at 155-56 per Dickson J. (as he was
then)

R v. Big M. Drug Mart Ltd, [1985] 1 S.C.R. 295 at 336 and 344 per Dickson J. (as
hewasthen)

Mironv. Trudel, [1995] 2 S.C.R. 418 at 486-487 and 494 per McLachlin J.
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Egan v. Canada, [1995] 2 S.C.R 513 at 543 per L'Heureux-Dubé
J. and a 584 per Cory J.

28.The conditutiond guarantee of equity entails "the promotion of asociety in which al are securein
the knowledge thet they are recognized a law as equa human beings, equdly capable, and equdly

desarving'.

Egan v. Canada, supra, at 545 per L'Heureux-Dubé J.
Seedso
Andrews v. Law Society of British Columbia, [1989] 1 S.C.R. 143 at 171 per

Mcintyre J.

29.The overdl purpose of s. 15 of the Charter isto remedy or prevent discrimination agangt groups
subject to higoricd disadvantage. This Court recently confirmed the remedid nature of s 15 inthe
context of disgbility. Mr. Judtice Sopinkafor the Court in Eaton stated:

...the purpose of s15(1) of the Charter is not only to prevent discrimingtion by the attribution
of gerectypica characterigticsto individuas, but dso to amdiorate the podtion of groups within
Canadian society who have suffered disadvantage by exdusion from mainstream society as hes
been the case with disabled persons.

Brant County Board of Education v. Eaton ( 6 February 1997), Unreported
Decison, Court File No. 24668 (S.C.C.) at para. 66 per Sopinka J.

Seedso

Andrews, supra, a 154 per Wilson J.

R v. Turpin, [1989] 1 S.C.R. 1296 at 1333 per Wilson J.

R v. Swvain, [1991] 1 S.C.R 933 a 992 per Lamer C.J.

30. The manifegtations of discrimination that result in the exdusion from maindream society and the
attribution of stereotypical characteristics are mutudly reinforcing and operate together to foster the
bdlief thet the exdusion results from "neturd forces' rather than from socid and higtoricd inequities.
Thisbdief must be chalenged in the course of the s. 15 andyss otherwise, the exdusion of the
disadvantaged group from the mainstream may gppear to be judtified.

Blissv. Attorney General of Canada, [1979] 1 S.C.R. 183 at 190 per Ritchie J.
Canadian National Railway Co. v. Canada (Canadian Human Rights

Commission), [1987] 1 S.C.R. 1114 at 1139 per Dickson C.J.
Brooksv. Canada Safeway Ltd, [1989] 1 S.C.R. 1219 at 1242-1244 per Dickson

CJ
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31.Theinterplay between the socid congtruction of disability and the exdluson of personswith
disahilitieswasevident in Eaton. Asthis Court recognized, "[€]xclusion from the maingtream of society
results from the congtruction of asociety based soldly on ‘'mainstream’ attributes to which disabled
persons will never be ableto gain access’. Access and integration for persons with disgbilities requires
chdlenging both the exdusionary impact of maingtream vaues and norms and the erroneous assumption
that persons with disabilities are incapable of performing or participating in mainstream society.

Brant County, supra, at para. 67 per Sopinka J.

32.The atainment of subgtantive equality under s 15 therefore requires close atention to socid and
historica context. With respect to disghility, thereisaparticular risk that, if examined out of context,
the discriminatory effect of the law will be rendered invisble

Andrews, supra, a 164 per Mclntyre J.

Turpin, supra, at 1331-32 per Wilson J.

Egan, supra, at 586 per Cory J.

Goundry & Peters, supra, & 18
33.Mog importantly, the god of subgtantive equdity must form the basis of the s 15 andyss.
Subgtantive equaity demands an gpproach indusive of all perspectives to ensure thet the impact of the
law is neither less beneficid nor more burdensome to disadvantaged groups. Asthe Chief Judtice sated
inRodriguez, "to promote the objective of the more equal society, s.15(1) acts as abar to the executive
enacting provisions without taking into account their possible impact on dready disadvantaged classes
of persons’.

Rodriguez v. British Columbia (Attorney General), [1993] 3 S.C.R. 519 at 549 per
Lamer C.J. (dissenting on other grounds)

34.1n the context of disability, equdity indudestheright of individuas and groupsto participaein a
society free of barriers, barrierswhich give "disability” its meaning. Asthis Court recognized in Eaton,
equdlity for persons with disabilities may be achieved, in part, by "accommodating” the disability through
the identification and removd of sructurd and inditutiona impediments

Brant County, supra, at paras. 66-67 per Sopinka J.
Andrews, supra, a 169 per Mclntyre J.
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Miron, supra, at 494 per McLachlin J

Lepofsky, supra, at 13
35. Equdity under s. 15 entalls much more than smply "accommodating” persons with disgbilitiesinto
exising societd norms and structures leaving unscrutinized those norms and structures themsdves.
Subgtantive equdity chalenges the very exigence of maingream sructurd and inditutiond barriers,
induding the socidly constructed nations of disability which inform them. For persons with disabilities
equality meanstheright to participate in an indusive society. It does not mean merdy the right to
participate in amainstream society through the adoption of non-disabled norms.

S Day & G. Brodsy, "The Duty to Accommodate Who Will Bendfit?" 7 The
Canadian Bar Review 433 at 462-463

36.Equdity under s. 15 must be distinguished from the "duty to accommodate’ developed under human
rightslegidaion. Decison makersin repect of humean rights complaints rardy interpret the duty to
accommodate as an obligation on those responsible for the discrimination to effect proactiveinditutiond
change in order to root out and remedy the underlying causes of systemic discrimingtion which lay a the
heart of most individua complaints.

37.The"duty to accommodate’ is antithetica to the meaning of substantive equdity asitsinterpretation
proceeds from and leaves intact the maingtream perspective, only making concessonsto the
disadvantaged group. Itsframe of reference fdlsfar short of full incluson. In order to achieve what s
15 demands, equdity must not be defined by the perspectives, experiences, wants or desires of those
privileged groups in society precisaly because it is those groups who are least well Stuated to recognize
and diminate the discriminatory undertones of their own thoughts and actions.

38.Where alaw is chdlenged as discriminatory, it isno answer under s. 15 to say that the government
has attempted to accommodeate the needs of the individua or group making the s. 15 dam. The only
issue under s. 15 iswhether the impact of the law is discriminatory on the basis of prohibited grounds of

discrimination.
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(b)Breach of Section 15

39. Section 15 provides aframework for the "unremitting protection” of equdity rights; equality issues
arisng under this section cannot be resolved through afixed rule or formula. In order to achieve the god
of s. 15- the atainment of full equdity- the main consderation mug be the impact of the law on the
individuals or groups affected.

Andrews, supra, a 165 and 168 per Mclntyre J.
Turpin, supra, a 1326 per Wilson J.
Egan, supra, a 548 per L'Heureux-Dubé J. and at 603 per Cory J.

40.Under an effects-basad gpproach, the Court must consider which group or groups are affected by
the impugned law, and whether the impugned law has a discriminatory impact onthe basis of group
characteridtics recognized as enumerated or analogous grounds of discrimination.

The discriminatory impact of the lav must be assessed from the perspective of members of the
disadvantaged group daming the Charter right and not from the point of view of the date. The
absence of an intention to discriminete is an irrelevant congderation.

Andrews, supra, a 174 and 182 per Mclntyre J.

Rodriguez, supra, at 549 per Lamer C.J.

Miron, supra, at 485 per McLachlin J.

Egan, supra, at 548 per L'Heureux Dubé J. and at 604 per Cory J.

Thibaudeau v. Canada, [1995] 2 SC.R. 627 a 710 per McLachlin J.
41. An effects-based gpproach avoids the requirement of characterizing the discrimination as direct or
adverse effect, a categorization which isnot required by s. 15, and which has been subject to criticismin
the humean rights context. Moreover, it acknowledgesthet "the form of the impugned didinction is
irrdlevant as didinctions can be crested by omisson or commission, overindusion or underindusion,
differentia or same trestment”. Indeed, the present case could be characterized as ether direct or
adverse effect, depending on how theissueisframed. It is naither necessary nor fruitful to agonize over
this characterization asit makes no difference to the proper andyss under s. 15, which coversdl types
of discrimingtion.
Goundry & Peters, supra, at 19

Day & Brodsky, supra, at 457-459
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42. An effects-based gpproach under s. 15 is crucid to the eradication of disability-based
discrimination. In particular, an effects-basad approach exposes the discrimination which results when
the legidature enacts alaw goplicable to dl without taking into account the perspective of personswith
disabilities and, hence, the possible impact of the law on this dready disadvantaged group. Inthe
context of benefit conferring legidation, thereisasariousrisk that the legidation will be less beneficid or
more burdensome for dready disadvantaged groupsif the benefit is formulated soldly from the
perspective of the privileged group.

Rodriguez, supra, at 549-551 per Lamer C.J. (dissenting on other grounds)

Goundry & Peters, supra, a 19 and 23
43.Thus, in the context of benefit conferring legidation, the impact of the impugned lawv must be
asses=d from the perspective of the disadvantaged group in light of the true purpose or essence of the
benefit being conferred. To advance subgtantive equdity under the Charter, the purpose or essence of
the benefit being conferred must be formulatedin abroad and purposive manner. A narrow
interpretation may result in the discriminatory impact being rendered invisble and the equdity dam
being defeated.

Canadian Odeon Theatres Ltd. v. Saskatchewan Human Rights Commission and
Huck (1985), 39 Sask. R. 81 a 93-96 (C.A.) per Vancise JA.

Brooks supra, at 1237 per Dickson C.J.

Rodriguez, supra, at 552-554 per Lamer C.J. (dissenting on other grounds)

Egan, supra, at 588-595 per Cory J.

Battlefords and District Co-operative Ltd v. Gibbs (31 October 1996), Unreported
Decison, Court File No. 24342 (S.C.C.) a paras. 22-25, 33-34 and 39-40 per
Sopinka J.

C.APPLICATION OF THE ANALYTICAL FRAMEWORK TO ELDRIDGE

44.Inthis case, the benefit conferred is government funding of medically required services under the
Medicare Protection Act and genera hospital services under the Hospital Insurance Act and the
Regulations thereunder (collectively referred to as "Hedth Care Services').

45. Interpreted broadly and purposively, the true purpose or essence of Hedlth Care Servicesisto
foder hedth. The government seeks to achieve this purpose by ensuring the provision of Hedlth Care
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Savicesto dl resdents of British Columbiaregardless of their ability to pay. The universal funding of
Hedlth Care Sarvices recognizes that cost isabarier to hedth care.
Freding, supra, at 162

46.While Hedth Care Services may not encompass a comprehensve range of hedlth related services,
communication isan integra part of each Hedlth Care Service provided. Indeed, the scope of the
sarvices avalable does not dter the smple fact that, as discussed above, communication is fundamentd
both to hedlth care and to its purpose of fostering hedth.

47.From the pergpective of hearing persons who take communication with their health care providers
for granted, it is easy to overlook the fact that communication isan integrd part of every Hedth Care
Sarvice rendered by hedlth care providers. Hearing persons do not receive communication as a distinct
sarvice, rather, an effective means of communication is routindy available to hearing persons as a part of
al Hedlth Care Services.

48.From the pergpective of Dedf persons, it is clear thet the benefit of Hedlth Care Serviceswas
formulated from a non-disabled perspective in that an integrd part of the benefit, namdy an effective
means of communication, is denied to the Deaf population. The denid of afundamenta aspect of the
bendfit brings into stark contrast the differentia impact on Deaf and hearing persons in their receipt of
Hedlth Care Services. For Dedf persons, Hedlth Care Services are underindusive in redizing the
purpose of fodering hedth.

49. The exduson of Sgn language interpretation from funding under Hedlth Care Sarviceshas a
discriminatory impact on Deaf persons. Deaf persons receive inferior hedlth care compared to that
provided to hearing persons. In order to receive the same qudity of hedth care, Deaf persons bear the
sole burden of paying for the means to communicate with ther hedth care providers despite the fact that
the systlem was intended to make &bility to pay irrdevant. Theimpact of the bendfit is both less
beneficid and more burdensome on the basis of disability.



17

50. Thefallure to fund Sgn language interpretation perpetuates the systemic disadvantage faced by Deef
personsin anortinclusive society. The economic disadvantage experienced by Deef personsasa
group, and in particular by Deaf women, mekesiit difficult, if not impossible, for them to bear the burden
of paying to recaive the same qudity of hedth care that is provided to hearing persons. Moreover, the
falure to fund Sgn language interpretation compounds the lack of information available to Desf persons
on hedth prevention, treetment and hedth care options. Thisresult is exacerbated for Deaf women who
are more likely to assume primary respongihility for the hedlth care of their children.

51. The Codlition submits that the mgority of the Court of Apped erred by failing to chdlenge the
exdusonary impact of Hedlth Care Services designed for and otherwise available to the hearing
population. The mgority of the Court of Apped determined thet the government accorded the same
trestment to hearing and Deef persons and, accordingly, that it had not violated s. 15. The mgority's
decison ignores the fact thet only the hearing population can derive the full benefit of the Hedth Care
Sarvices provided under the impugned legidation, and therefore embodies aforma equdity gpproach

which has been regjected by this Court.
Pothier, Dianne, "M'Aider, Mayday: Section 15 of theCharter in Didress' (1996) 6
National Journal of Congtitutional Law 295 at 337

52.Had the Court of Apped applied the correct anaytica framework, it would not have focused solely
on the funding of Hedlth Care Services, but would have considered the true purpose or essence of
Hedth Care Sarvices. Asthe purpose of Hedth Care Sarvices isto foster the hedth and well being of
dl individudsin British Columbiaregardiess of their ahility to pay, these Hedth Care Services cannot be
adequatdly provided in the axsence of effective communication. Since few hedth care practitioners use
ASL, effective communication and, hence, equdlity for Deef persons, demands the funding of sgn

language interpretation.

ISSUE TWO - SECTION ONE OF THE CHARTER

53. Section 1 hasadud function: it conditutionaly guarantees Charter rights and freedoms, and
explictly gatesthe criteriaagaing which limitations on those rights and freedoms must be measured.
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The andyssunder s. 1 requires aflexible goproach to the Oakes test and, in particular, requires thet

conflicting vaues must be placed in their factual and socid context.
R v. Oakes, [1986] 1 S.C.R. 103 at 135-136 per Dickson C.J.
R v. Edwards Books and Art Ltd., [1986] 2 S.C.R. 713 at 768-769 per Dickson
CJ
R v. Keegsira, [1990] 3 S.C.R. 697 at 735-738 per Dickson C.J.
RIJRMacDonald (Attorney General) v. Canada, [1995] 3 SC.R. 199 a 327 and
330-331 per McLachlin J. and at 270-271 per LaForest J. (dissenting)
Rossv. New Brunswick School Digtrict No. 15, [1996] 1 S.C.R. 825 at 871-872
per LaForest J.

54.1n this case, the relevant contexts are hedth care and disability. Hedth has been defined as"the
extent to which an individud or group is able, on the one hand, to redize aspirations and satisfy needs,
and, on the other hand, to change or cope with the environment”. Hedth care, asodid inditution, is
maintained in order to "enhance the participation of individuas and groups in society”. Viewed in this

light, hedth isintringcaly related to the inherent dignity of the human person.
The Report of the British Columbia Royd Commisson on Hedth Care and Cods
Closer to Home (Victoriae Crown Publications, 1991) ativ
Oakes, supra, at 136 per Dickson C.J.

55. The nature of theright infringed is, as discussed above, equa benefit of Hedlth Care Sarvices.
Because communication isan integrd part of hedth care, the funding of interpreter services for Degf
persons cannat be viewed as involving a choice among discrete Hedth Care Sarvices. Nor doesit
engage competing rights of different sectors of society. Hence, deference to the legidature is

ingopropriate in this case,
RIR MacDonald, supra, at 331-333 per McLachlin J.
Ross, supra, a 876 per LaForest J.

56. Indeed, the failureto provide interpreter servicesfor Deaf persons runs contrary to the purpose of
fogtering hedlth through the funding of Hedlth Care Services by the government. The decison not to
fund fails to recognize that communication lies a the core of Hedth Care Sarvices and thet, as areault,
the effect of the decison is contrary to the vaues such as equdity and dignity which are essentid to a

free and democrétic society.
Oakes, supra, at 136 per Dickson C.J.
Ross, supra, a 871 per LaForest J.
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(a)Pressing and Subgtantial Objective

57. When goplying the s. 1 andydsto benefit conferring legidation, it isespecidly important to recal
that "[t]he objective rdevant to the s. 1 analyssisthe objective of the infringing measuré'. An gpproach
which focuses on the objective of the legidation as awhole would dways result in the firg part of the
Oakes test being met. Thisresult would be incondstent both with the function of s. 1 to guarantee rights

and the test required by s 1 that the limitation be judtified.
RIR MacDonald, supra, a 327 per McLachlin and a 268 per La Forest J.
(diszenting)
Seeds
Oakes, supra, a 138 per Dickson C.J.
Edwards Books, supra, at 768 per Dickson C.J.
Ross, supra, a 879 per La Forest J.

58. Budgetary congderations cannot be used to judtify aviolaion under s 1. While the Respondents
concede that saving money will never judify arights infringement, they assert that arights infringement
"may be judiified where the very sudtainahility of laudable objectivesis contingent upon finding an
aopropriate dlocation of limited resources’. Thisassertion, if correct, would judtify any infringement
sance logic requires that an "appropriate dlocation of limited resources’ is needed to susain any

pending program.
Sngh et al.v. Minister of Employment and Immigration, [1985] 1 SC.R. 177 a
218-219 per Wilson J.
Schachter v. Canada, [1992] 2 S.C.R. 679 a 709 per Lamer C.J.
Egan, supra, at 609 per lacobucd J. (dissenting)
Respondents Factum at para. 113

59.1f budgetary condderations are rdlevant to the s. 1 andyss a dl, the government would have to
demondrate that the cost implications would be so prohibitive asto beinimicd to a collective god of
fundamentd importance. In other words, the Respondents would have to demondrate that the very

sudanability of the hedlth care system is contingent upon the rights violation being judtified.
Sngh, supra, a 220 per Wilson J.
Oakes, supra, a 136 per Dickson C.J.
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(b)Rational Connection

60. The evidence of cost implications"should be cogent and persuasive and make clear to the Court the
conseguences of imposing or not impasing the limit”. To meet this Sandard, the evidence would haveto
account for the fact that the failure to provide sign language interpretation has cost implications for the
hedth care sysem. The Respondents assartion thet the onus lay on the plaintiffs to raise the issue of
off-setting cogtsis untenable. The Respondents are the only party in a position to measure these cost-

savings and, indeed, bear the onus of proving theat the Charter violation is judtified.
Oakes supra, at 136-138 per Dickson C.J.
Seedso:
RIR MacDonald, supra, at 328-329 per McLachlin J. and at 268 per LaForest J.
(dissenting)
Egan, supra, a 609 per lacobucci J. (dissenting)
Miron, supra, a 485 per McLachlin J.

61. The Respondents also raise the cost of other potentia Charter violations and, in particular, the cost
of providing interpreter services for non English spesking communities. These issues are not before the
Court, are speculaive, and are entirely irrdevant to the Respondents atempt to judtify violating the
equdlity rights of Deaf persons by failing to fund Sgn language interpretation.

(c)Minimal Impair ment

62. Although government may face difficult choicesin the dlocation of scarce resources, it must choose
among the range of conditutiondly permissible choices. Where the service denied isintegrd to the
benefit conferred under the legidation, thereis only one permissible choice. Here, the one permissible
choiceisto fund interpreter services for Deaf persons. |If that choiceis not implemented, the costs of
fiscd restraint would be disproportionatdy borne by a group dready experiencing disadvantage in our
ociety.

Pothier, "M'Aider, Mayday", supra, at 342-343



21

(d) Proportionality

63. The government has not demondrated thet any collective vaue is furthered by the infringement of
equdity rightsin thiscase. Indeed, the values essentid to afree and democratic society demand that the
rights violation be remedied. Therefusd to provide interpreter sarvices for the Deef in the context of
hedth care has a profoundly discriminatory impect that strikes at the dignity and well-being of dl Deef
personsin B.C. The negative effects of thisCharter violation are so digproportionate to the minima
cogts of providing the service asto make judtification impossible.

PART IV - NATURE OF THE ORDER SOUGHT

64. The Codlition asks that the gpped be dlowed and a declaration issued that the Medicare
Protection Act and theHospital Insurance Act, and the Regulaions thereunder, and any other
legidation pursuant to which such hedith care services are provi ded, be interpreted, applied and
adminigered in away that would include funding of Sgn language interpretation for Deef persons.

All of which is respectfully submitted on behdf of the Codition, the DisAbled Women's Network
Canada and the Women's Legd Education and Action Fund.

Dated March 21, 1997, & Toronto, Ontario

Jennifer Scott

Judy Parrack

Katherine Hardie



